Fia
:JEE!JTQ COUNTY, H3
@%E ‘.Dg,TIS; CH CLERY

T

JUDSUENT ENTERED OR - APR - 8 2008

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DIVISION
In re: l)- Case No. 05-32141
SOUTHAVEN POWER, LLC, ) Chapter 11
Debtor. )

. ORDER UNDER 11 U.S.C. §§ 363 AND 365 AND FED. R. BANKR. P. 2002 AND GO0 .o o7
AUTHORIZING AND APPROVING (¥) SALE OF CERTAIN ASSETSFREEAND = . o7 - oo
. CLEAR OF LIENS, CLAIMS AND ENCUMBRANCES, AND (1) ASSUMPTION AND-« =+ .7 -
ASSIGNMENT OF EXECUTORY CONTRACTS IN CONNECTION THEREWITH .
Upon the motion (the “Motion”), dated November 30, 2007, of Southaven Powér, LLC
(the “Seller” or the “Debtor™) for orders under 11 U.S.C. §§ 363 and 365 and Fed. R; Bank. P.
2002 and 6004: (a) (i) epproving bidding procedures; (ii) granting certain bid protections; (iii)
scheduling a hearing (the “Sale Hearing”) to consider approval of the sale of the Purchased
Assets {as defined belov'v) to the winning bidder pursuant to bidding procedures (the winning
bidder, including the Purchaser {(as defined below) if appropriate, the “Successful Bidder”); and
(iv) approﬁng the form and manper of notice of the Sale Hearing (the relief requested in (2)(i),

(ii), (i), and (iv) abo?e, the “Bid Procedures Portion™); and (b) authorizing and approving (i) the

sale (the “Sale”) of certain of the Debtor’s assets (the “Purchased Assets”), including the Project, '

together with certain assets and liabilities exclusively or principally related to the Business,
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and clear of liens, claims and encumbrances, pursuant to the terms of the Asset Purchase

Agreement, dated November 30, 2007, by and between the Debtor and Tennessee Valley

Authority {the “Purchaser™), or pursuant to the terms of a higher or otherwise better offer for the -

Purchased Assets submitted pursuant hereto; and (i) the assumption of certain obligations,

liabilities and responsibilities (the “Assumed Liabilities™) by the Successful Bidder, including the

assumption by the _Deb’tb_r and ‘assignment to the Successful Bidder of certain pre-petition

executory contracts (fhé"“A’ssnméd Contracts™) (the relief reqiested in (b)(1) and (ii), the “Sale -

Portion™); and the Cour_t' having entered an order on January 17, 2008 (the “Bidding Procedures .= -

Order™) g‘rantiﬁg' the Bid Procedures Portion of the Motion; and the Auction having been held on

 March 31, 2008; and the Sale Hearing baving been held on April 2, 2008, at which tire all

interested péﬁiES‘ﬁrére ;)ffered an opportunity to be heard with respect to tﬁe Sale Portion of the, "> @ .. .

* Mofion; and ﬂze"’ﬁ:ouﬁ;havihg reviewed and considered (x) the Salé Portion of the Motion; (5) * '
“the Bbj'écﬁohé ﬂle;étb,".if any’ and 2 ‘tﬁé arguments of c&@ﬁei made, and the evidence proffered”” =

or a&duceci, at the Sale Hearing anﬁ the heaﬁhg on the Bid Procedures Portion of the Moﬁon; and . ”

it appearing that the relief requested in the Motion is in the best interests of the Debtor, its estate,

its creditors and all other parties-in-interest; and afler due deliberation thereon, and sufficient

cause appearing therefor,’
IT IS HEREBY FOUND AND DETERMINED THAT?
Al The Court has jurisdiction over this matter and over the property of the Debtor

and its bankmaptcy estate pursuant to 28 U.S.C. §§ 157 and 1334

! Capitalized terms not otherwise defined herein shall have the meaning ascribed to them in the
Motion or in the Apgreement (as defined below), as appropriate. To the extent of any conflict
between defined terms in the Motion and in the Agreement, the defined terms in the Agreement
* shall control.

® Findings of fact shall be construed as conclusions of law and conclusions of law shall be
construed as findings of fact when appropriate. See Fed. R. Bankr. P. 7052.
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B. This is a core proceeding pursuant to 28 US.C § 157(bX2).

C. The statutory predicates for the relief sought in the Motion are sections 363 and
365 of chapter 11 of title 11 of the United States Code (the “Bankruptcy Code™), and Federal
‘Rules of Bankruptcy Procedure 2002, 6004 6006 and 9014

D.  As evidenced by the affidavits of service previously filed with the Court and

based on the repiééen’rations of coﬁnsel‘ at the Sale Hearinig, (i) proper, timely, adequate’and

sufficient notice of the Modtion, the Auction, the Sale Hearing, the Sale, the assumption and - -

" assignment of the Assumed Contracts, and the Cure Amounts related thereto has been provided . .-

" 'in accordance wnh sections 102(1), 363 and 365 of the Bankmptcy Code, (u) such notice was". e

 good; sufﬁclent and appropnate under the clrcumstances and (jii) rio-other or further notice of tbe SN

" Motion, the Audtioﬁ,'the Sale Hearing, the Sale ar the assumption and -assignment ‘of:the

. Assumed Contracts and the Cure Amounts related thereto isor shall be required. -

‘ E | As demonstrated by (1) the tesumony and sthér evidence proffered or adduced at

- the Sale Hearing and (if) the representatmns of counsel made on the record at the Sale Hearing, . -

the Debtor has marketed the Purchased Assets and conducted the sale process in compliance with
the Bidding Procedures Order and the Auction was duly noticed and conducted in a nor-

collusive, fair and good-faith manner.
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F. The Debtor (i) has full power and authority to exscute the Asset Purchase
Agreement between the Debtor .and TVA, dated as of March 31, 2008 (the “Agreement”) and all
other documents contermplated thereby, and the transfer and conveyance of the Purchased Assets
by the Debtor has been duly and validls' anthorized by all necessary action of the Debtor, (ii} has
all of the power and authority necessary fo consummate the Transactions contemplated: by the
. Agreement and (iii'): has takeﬂ' all. corporate action necessary to .authorize and approve the
Agreemert and the consummation by the Debtor of the Transactions contemplated thereby; and

no consents or approvals, other than those expressly provided for in the Agreement, are__required. :

. for the: Debtot to consummate such Transactions. A-copy of the Agreement is attached herefo as *- . .. .

- Exhibit A.
“{G." ' The Debtor has démonstrated (i).good, sufficient and sound business purpose and-

. justification for the Sale because, among other things, the. Debtor and its advisors diligently and .

in good faith enalyzed all. other available options in connection with the disposition of the - -

: Purchased Assets and determined that the terms and conditions set forth in the Agreement, and
the transfer to Purchaser of the Purchased Assets pursuant thereto, represent a fair and reasonable
purchase price and constitute the highest or otherwise best value obtainable for the Purchased
Assets and (i) compeliing circumstances for the Sale pursuant to 11 U.S.C. § 363(b) prior to,
and outside of, a plan of reorganizgtion because, among other things, absent the Sale the value of
the Purchased Assets will be substantially diminished.

H. A reasonable opportunity to object or be heard with respect to the Motion
and the relief requested therein has been afforded to all interested persons and entities, meinding
without Imitation: (i) the Office of the Bankrupicy Administrator for the Western District of

North Carolina, (i) counsel for the Purchaser, (ii} counsel for the Debtor’s post-petition lenders,
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{iv) counsel for the Debtor’s pre-petition senior lenders, (v) counsel for the Debtor’s pre-petition
subordinated lenders, (vi) the holders of the 10 largest unsecured claims against the Debtor, (vii}
all entities known- to have expressed an interest in a transaction with respect to the Purchased
Assets during the past six months, (viii) all entities known to have asserted any lien, claim,
. inferest or encumbrance in 6T u;ﬁon the Purchased Assets, (ix) all federal; state, and local
- regulatory or taxing authorities or recording offices, including but not limited to environmental
regulatory authorities, which have a reasonably kiown interest in the relief. requested by the
Motion, {x) all paniés to Assumed: Contracts, (xi} the United States Atiorney’s office, (xii)-the -
United States Department of Justice, (xiii) the Secutities and Exchange Commission and (xivy
" the Internal Revenue Service.
"L~ The Purchaser is not afy “insider”’ of the Debtor as that term is defined i 11
US.C. §§ 10131). |
| L - Thé Agreement was negotiated, proposed, and- entéred into by the Debtor and the .
. Purchaser without collusion, in good faith, and from arm’s-length bargainjﬁg positions: - Neither .
the Debtor nor the Purchaser has engaged in any conduct that would cause or permit the Sale to
be avoidable under 11 U.S.C. § 363(n).
K. The Purchaser is a good faith purchaser under 11 U.S.C. § 363(m) and, as such, is
entitled to zll of the protéctisns afforded thereby. The Purchaser will be acting in good faith
within the meaning of 11 U.S.C. § 363(m) in consummating the Transactions contemplated by

the Agreement at all times after the entry of this Order (the “Order™).
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L. The consideration provided by the Purchaser for the Pur;'chased Assets pursuant to
the Agreement:- (i) is fair and reasonable, (ii) is the highest or otherwise best offer for the
Purdhased Assets, (iii) will provide a greater recovery for the Debtor’s creditors than would be
provided by any other practical available alternative and (iv) constittﬁes reasonably eqtﬁvalenf
value and fair consideration under the Bankruptcy Code and under the laws of the United States,
any state, territory, possession and the District of Columbia.

M. The transfer of the Purchased ‘Assets to the Purchaser will be a legal, valid, and -

-effective transfef”of the Purchased A‘ssets, and in the case of the Purchased Assets of the Debtor, . . . .

will vest the Parchaser with all right, title, and ‘interest to the Purchased Assets free and clear of .- o

" any and ai} liens, claims, interests, and encumbrances, other than the Permitted Encumbrances ..

‘specifically identified in the Agreement; of any type whatsoever (whether known or unkmovim, . ..

choéte.'ﬁf inchoate, filed or unfiled, scheduled or unscheduled, noticed or unnoticed, recorded.or _ .. -

unrecorded, perfected or unperfected, allowed or disallowed, contingent or nor-contingent, - - -

liquidatEdl-':'or' unliguidated, matured ' or snmatored, . material or non material, disputed. or.. .
undisputed, whether arising prior to ot suﬁsequent to the f’eti?jon Date, and whether imposed by
agreement, understanding, law, equity, or otherwise, including claimé otherwise arising under
‘doctri_nes of successor liability), including, but not limited to those.(i) that purport to giire to any
party a right or option to effect any forfeiture, modification, right of first refusal or termination of
the Debtor’s or the Purchaser’s interest in the Purchased Assets, oT -any similar rights and (ii)
relating to taxes arising under or out of, in connection with or in any way relating to the
operation of the Business prior to the Closing Date, inchuding the transfer of the Purchased

Assets to the Purchaser (collectively, the “Encumbrances”).
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N If the Sale of the Purchased Assets with respect to the Debtor was not free and
clear of all Encumbrances as set forth in the Agreement and this Order, or if the Purchaser
would, or in the fumre could, be liable for any of the Encumbrances as set forth in the Agreement

and this Order, the Purchaser would likely not have entered into the Agreement and would likely

not consummate the Transactions contemplated by the Agreement, thus adversely affecting the

Debtor, its estate, and its creditors.

O.  The Debtor may sell its inferests in the Purchased Assets free and clear of all .
" Encumbrances because, in each case, one or more of the standards set forth in-11 W.S.C: -

-8 363(D(1)- -(5) has been satlsﬁed All holders of Encumbrances who did not object, or w1thdrew ST

- their objections to the: Sale, are deemed to have consented to the Sale pursvant 1011 U. S C-

& 363'(f}(2)'§' ‘Th‘osé' Eolders of Biicumbrances who'did ebject fall within one or more of the o‘thel",_ﬁ.; PR

" subsections of 11 U.S.C. § 363() and are adequately protected by having their Encumbrances, if. -

- any, attach to the cash proceeds of the Sale-ultimately atiributable to the property against or in.

“.wiiich they claifm an Enicembrance.

P. . Bxcept as expressly provided in the Agreement, the (i) transfer of the Eui’chased
Assets to the Purchaser and (ii) assumption (where applicable) and assignmeﬁt to the Purchaser
of the Assumed Liabilities will not subject the Purchaser to any lability whatsoever with respect
to the operation of the Business prior to the Closing of the Sale, or by reason of such transfer
under the laws of the United States, any state, territory, or possession thereof or the District of
Columbia based, in whole or in part, directly or indirectly, on any theory of law or equity,
including, without limitation, any theory of equitable law, antitrust, or successor or transferee

liability.
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Q. The Debtor has demnonstrated that it is an exercise of its sound business judgment
to assuﬁle (where applicable) and assign the Assumed Liabilities as applicable to the Purchaser
in conhection with the consummation of the Sale, and such assﬁmption and assignment of the
Assumed Liabilifies is in the best interests of the Debtor, its estate and its qeditors._ - The
Assumed Liabilities, including the Assumed Contracts;: being assigned to the Purchaser are an
integral part of the Purchased Assets being purchased by the Purchaser and, accordingly, lsuch' :

“assignment is reasonable, enhances the value of the Debtor’s estate, and does not constitute
*. unfair discrimination. - : |

R The Debtor has (i) cured, or provided adequate assufanoe .of cure of, any defauit

. -existing prior to the Closing of the Sale under any.of the Assumed Contracfs, within the meaning . -

£ 11 USC. § '3’6S(b)'(1)(A};=by payment of the ‘amounts provided on-Schedule 1 hereto and (i) <o '

“.provided compensation- or adequate assurance ‘of compensation to any party for any actual
- pecuniary loss to such-party resulting from a default prior-to the date hereof under any of the
Assumed - Contracts,  within the meaning of 11 U.S.C. § 365(b)(1XB). _The‘-Purc}lgser.;has_,i.
provided adequate assurance of its future performance of al.“xd under the Assumed Contracts, -
within the meaning of 11 U.S.C. §§ 365(b)(1)XC) and 365(£(2)(B). Pursvant to 11 USC. §
365(f), the Assumed Contracts to be agssumed and assigned under the Agreement shall be
assigned and transferred to, and remain in full force and effect for the benefit of the Purchaser
notwithstanding any provision in fhe contracts or other restrictions prohibiting their assignment
ot transfer.

S.  Approval of the Agreemeﬁt,’ the Sale of the Purchased Assets and the assumption
(where applicable) and assignment of the Assumed Liabilities is in the best interests of the

Debtor, its stakeholders, its estate and other parties-in-interest at this time.
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THEREEORE, IT IS ORDERED, ADJUDGED AND DECREED THAT:
General Provisions |

1. The Motion is GRANTED, and all objections to the Motion or the relief
reguested therein that have not been withdrawn, waived, or éet_tled, and all reservations included
therein, are hereby overruled on the merits.

- Approval Of The Agreement -
2. Pursuantto i1 US.C. § 363(b), the Agreement and all of the terms and conditions

- thereof are hereby approved.

3. Pursiantto 11 U.S.C.§ 363(b), the Debtor is authorized to perform its obligations

under the Agreement and comply withi-the terms thereof and consurnmate the Sale in accordance ... ..

+ with and subject o the tetms and’ conditions of the Agreement. -

4. ... Each of the parties to. the Agreement is.directed to- take all actions necessary or
appropriate to effectuate the terms_of this Order. . .

‘5. The Debtor is authorized and directed to execute and deliver, ﬁnd empowered to
perform under, consummate and implement the Agreement, together with all additional
instruments and documents that may be reasonably necessary or desirable to implement the
Agreement, and to take all further actions as may be requested by the Purchaser for the purpose
of assigning, transferring, granting, comlzeying and conferring to the Purchaser or reducing to
possession the Purchased Assets and the Assumed Liabilities, or as may be necessary or

appropriate to the performance of the obligations as contemplated by the Agreement.

CHARZ\ [00264v2]) o
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6. This Order and the Agreement shall be binding in all respects upon all creditors
(whether known or unknown) or equity holders of the Debtor, or other parties in interest in this
cage, the Purchaéer, all successors and assigns of the Purchaser and the Debtor, all affiliates and

subsidiaries of the Purchaser and the Debtor and any subsequent trustees appointed in the

T

£af

Debtor’s chapter 11 case orupon a conversion to chapter 7 under the Bankruptey Code, and shall .. ..

not be subject to rejection.  To the extent any provision of this Order is inconsistent with the

terms of the Agreement, this Order shall govern.

7. “The Agreement and any related agreements, documents, or other instruments may

_‘be modified, dmended, or supplemented by- the parties- thereto in accordance with the terms . . - ... .

. thereof without further order of the Court; provided that any such modification, amendment, or ... .. -

supplement is-not material. - . e
- Sale -And Transfer Of The Purchased Assets.

e le e S R L et

8. - Except as expressly permitted or otherwise specifically provided for in the

Agreement-orﬂ-ﬁs=0rdet,-pursuant'to.1'1-_U,S.C. §§ 363(b) and 363(f), upon the Closing of the . .

Agreement, the Purchased Assets shall be transferred to the Purchaser free and clear of ail
Encumbrances, with ali such Eﬁcumbranccs to attach to the cash proceeds of the Sale in the
order of their priority, with the same validity, force and effect which they now bave as against
the Purchased Assets, subject to any claims and defenses the Debfor may possess with respect
thereto.

9. The transfer of the Purchased Assets fo the Purchaser pursuant to the Agreement
constitutes a legal, valid, and effective transfer of the Purchased Asse;ts, and shall vest the
Purchaser with all right, tifle and interest of the Debtor in and to the Purcha;séd Assets free and

clear of all Encumbrances of any kind or nature whatsogver.

CHAR2\ 160264v2Y 10
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10.  If any person or enfity which has filed financing statements, mortgages,
mechanic’s lens, lis pendens or other documents or agreemenis evidencing Encumbrances
against or in the Purchased Assets with respect to the Debtor shall not have delivered to the

Debtor prior to the closing of the Sale, in proper form for filing and executed by the appropriate

parties, termination statements, instruments of satisfaction, or releases of all Encumbrances that . .

the person or entity has or may have with respect to the Purchased Assets or otherwise, then (a)
the Debtor is hereby authorized to execute and file such statements, instruments, releases and . -

other documents on behalf of and as the deemed agent and attorney in fact of the person or entity.

‘with respect to the Purchased Assets and (b) the Purchases is hereby authorized to file, registeror ... .. .- .

~ otherwise record a certified. copy of this Order, which, “once- filed, registered. or otherwise ., ... ~ . .. .-

recorded,. shall ‘constitute ‘conclusive evidence of the release of all Encumbrances in the... .

Purchased Assets of any kind or nature whatsoever. -
. 11. - This Order (a) shali be effecti\?e as a determination that, upon the closing of the
Sale, all Encumbrances of: any kind or nature whatsoev_er existing as to. the Debior or the
Purchased Assets prior to the closing of the Saié have been unconditionally released, discherged
and terminated (other than any Assumed Liabilities), and that the conveyances described herein
have been effected and (b) shall i)e binding upon and shall govemn the acts of all entities
including, without limitation, all filing agents, filing officers, title ageﬁts, title companies,
recorders of mortgages, recorders of deeds, registrars of deeds, administrative agencies,
| govermnmental departments, secretaﬁe§ of state, federal, state and local officials and all other
persons and entities who may be required by operation of law, the duties of their office or

contract to accept, file, register or otherwise record or release any documents or instruments, or

a
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who may be required to report or insure any title or state of title in or to any of the Purchased
Assets,

12.  Except as expressly permitied or otherwise specifically provided by the

Agreement or this Order, all persons a.nd entities, including, but not limited to, all debt security SO

holders, equity security holders, governmental, tax and regulatory authorities, lenders, frade

creditors and other creditors, holding Encumbrances of any kind or nature whatsoever against or

in.the Debtor or the Purchased Assets (whether legal or equitable, secured or unsecured, matured . .

or unmatured, contingent or non-contingent, senior or subordinated), arising under or out of;in. ... . .

Business by the Debtor prior to the cloéing of the Sale, or the transfer of the Purchased Assets 1o, ...~ ...

the Purchaser, hereby are forever. barred; estopped and: permanently enjoined from asserting .

. connection with, or in any way relating to, the Debtor, the Purchased ‘Assets, the operation ofthe. . ... . .

against' the Purchaser, its successors, its assigns, its property or the Purchased Assets, such .

persons® or entities’ Encumbrances.

-..213: - Upon the consummation-of the Transactions contemplated by the Agreement, the

Purchaser shall not be deemed to (2) be the successor of the Debtor, (b} have, de facto or
otherwise, merged with or into the Debtor, (¢) be a mere continuation or substantial continuation
of the Deb;cor or the enterprise(s) of the Debtor or (d) be liable for any acts or omissions of the
Debtor, except for thé Assumed Liabilities.
Assumption And Assignment To The Purchaser Of The As;mned Confracts

14.  Pursuant to 11 U.S.C. §§ 105(a) and 365, and subject to and conditioned upon the
closing of the Sale, the Debtor’s assumptionand asgignment 1o the Purchaser and the Purchaser’s
assumption on the terms set forth in the Agreement of the Assumed Contracts is hereby
approved, and the requirements of 11 U.8.C. §§ 365(b)(1) and 365(f) with respect thereto are
hereby deemed satisfied.

CEARIU100264v2Y . ' 12
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15.  The Debtor is hgrcby authorized in accordance with 11 U.S.C. §§ 105(2), 363, and
3657 to (aj assume and/or assign to the Purchaser, effective upon the closing of the Sale, Vthe
Assumed Confracts free and clear of all Encumbrances of any kind or pature whatsoever and (b)
execnte and deliver to +the Purchaser such documents or other instruments as may be necessary to.
assign and transfer the Assumed Liabilities, inchuding the Assumed Contracts, to the Purchaser.
16. The Assumed Contracts shall be transferred to, and remain in full force .

and effect for the ‘benefit of, the Purchaser in accordance with their respective terms, -

notwithstanding - any =pro{rision in any- such Assumed Contract (including those of the type -

-described ‘in_sections 365(b)(2) and - (f) -of the Bankruptcy Code) that prohibits, restricts, or . .* <.

conditions sucl assignmient or transfer and; pursuant to 11-U.8.C. § 365(k), and the Debtor shall .

" be - relieved from -any - further lability with respect to -the Assumed Contracts after sach, .. . . .-

. assignment to and assumption of such contracts by the Purchaser. -

17. - AH defaults or other obligations of the Debtor under the Assumed Coniracts

- ariging or accruing prior to the closing of the Sale (without giving effect to any acceleration. .

clauses or any default provisions of the kind specified in section 365(b)(2) of the Bankrupicy
Code) shall be cured by the Debtor in accordance with the terms of the Agreement and each
Assumption/Assigmment Notice, and the Pumhéser shall have no liability or obligation under
such Assumed Contracts arising or accruing prior to the date of the closing of the Sale, except as
otherwise expressly provided in the Agreement and/or each Assumption/Assignment Notice.

Each non-Debtor party to any Assumed Contract is deemed to have consented to the assurnption
and assignment of the Assumed Contract .to the Purchaser and is forever barred, estopped and
permaﬁently enjoined from asserting against the Debtor or the Purchaser, or the property of

either of them, any default existing, arising, or accruing as of the Closing Date or any purporied

CHARZ 100264v2 ) . 13
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written or oral modification to the Assumed Contracts. The failure of the Debtor or the
Purchaser to enfaree fn‘ior to the closing of the Sale one or more terms or conditions of any
Assumed Contracts shall not be a waiver of such terms or conditions or of the Debtor’s or
Purchager’s rights to enfo‘rce every term and condition of any such Assumed Contracts. -

Additional Prdvision’s .

18, The Debtor. is hersby anthorized to pay Severance Pay to the Employees of -
* Southaven Operating Services, under certzin circumstances and in accordance with the specific. -
- guidelines set forth in Section. 6,11 of the Agreement.” Except as otherwise specifically set forth -

in“Section 6.11 of the Agreement, neither the Debtor nor any of its affilistes shall have any- .

 responsibility whatsoever-for any - liabilities or obligations  which relate in any way to.any .. .. ..

- Transferred ‘Enmiployee (as. defined ‘in the- Agreement) following the Closing Date, and-the . ., .o o

" ‘Purchaser shall be responsible for satisfying all such liabilities and obligations to the extent .
provided in the Agreement. Similarly, the Purchaser shall be responsible for providing all - -
COBRA notices, ‘if applicable, to the Employees or their: qualified beneficiaries or dependents, .-
required as a result of the Transactions contemplated in the Agreement or a COBRA -qualifying
event occurring prior thereto or simultaneously therc.with, and the Purchaser shall be responsible
for providing COBRA. continuation coverage, if applica.ble, to Employees and their qualified
beneficiaries and dependents who become entitled to COBRA continuation coverage as a result

of the trarisaction contemplated by the Agreement or a COBRA qualifying event occurriﬁg prior

to or simultaneously with the Tfansactions conternplated by the Agreeﬁent. Finally, the
Purchaser shall be responsible for providing or discharging any and all notifications, benefits and
liabilitiés to Employees and governmental entities under the Worker Adjustment and Retraining

Notification Act of 1988 (the “WARN Act™), if applicable, or by any other applicable law

CHARZV F00264v2}] 14
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relating to plant closings or employee separations or sevcranée pay that are first reqﬁired to be
pravided or discharged on or after the Closing Date, including pre-cfos’mg notice or Habilities if
actions by Purchaser on or after the Closing Date result in a notice requirement under such laws.
19.  The consideration provided by the Purchaser for the Purchased Assets under the
' Agreement is hereby deemed to comstifute reasonably equivalent value and_ fair consideration :
'unﬂer' the Bankrlq)t;:y ‘Code, the Uniform Frandulent Conveyance Act, the Uniform Fraudulent.. .~ -
- Transfer Act, and the laws of the United:States and any state, territory and possession thereofand © . -
" the District of Columbia. - - oo S e

- 20.  Upon the Closing of the Sale, this Order shall be construed as and shall constitute. - -

' for any and all purposesa full and complete genefal assignment, conveyance and transfer of all .. . .

© . of the ‘Purchased’ Assets ‘and the- Assumed Liabilities ora bill -of sale: transferring good and o s e e

. -marketable tifle in such Purchased' Assets and Assumed Liabilities to the Purchaser pursuant t0-... .

the terms of the- Agreement.

gL Except as otherwise provided in the: Agreement, upon the Closing of the .Sale,
each of ihe Debtor’s creditors is directed to execute such documents and take all other action.% as
may be necessary to release its respective Encumbrances against the Purchased Assets, if any, as
may have been recorded or may otherwise exist.

22, Each and every federal, state, and governmental agéncy or depariment, and any
other person or entity, is hereby directed to accept any and all documents and instruments
necessary and appropriate to consﬁnmxate the Transactions contemplated by the Agreemeﬁt.

23.  All entities wﬁich are currently, or as of the Closing of the Sale may be, in

“possession of some or all of the Purchased Assets to be sold, transferred, or conveyed pursnant to

CHARZV 100264v2Y 15
NYW3502623



U:‘.?

L3 PB 123

the Agreement are hereby direcied to surrender possession of the Purchased Assets to the
Purchaser upon the Closing of the Sale.

24.  The Purchaser shall have no liability or responsibility for any lability a other
-obligation of the Debtor arising under or related to the' Purchased Assets other than for the
-+ Assumed Liabilities and the: Permitted Encumbrances. Without limiting the- generality of the

foregoing, and except as otherwise. specifically provided herein and in the Agreement, the

- Purchaser shall not be lisble for any. claims against the Debtot or any of its predecessors or

affiliates, and the Purchaser shall have no successor or vicarious liability of any kind or character. = ...

.- whether known or unknown -as of the closing of the Sale, whether now existing or hereafter

" arising, or whether fixed or:contingent, with respect to. the Buginess or any obligations of the -

- Debtoratising prior to.the closing of the Sale, except. as expressly. provided in the Agreement, P

.+ “including, but not limited to, liabilities on account of any taxes arising, accruing or payable . . . . o

. under, out of, in connection with or in any way relating tb_ the operation of the Business.plfmr to
" theclosing of the Sale. ... . . -

25.  ‘The Debtor has authority to (A) enter into the O&M Termination Agreement, {0
terminate (i) the Operation and Maintenance Agreement, dated as qf Augﬁst 29, 2000, as
amended, by and between the Seller and Southaven Operating Services and (ii) the O&M
Support Agreement, dated as of May 24, 2001, among Seiler, Southaven Operating Services
Cogentrix Energy, L1.C, and (B) to pay the O&M Termination Fee as provided in the Agreement
and in the O&M Termination Agreeméﬁt. The Purchaser shall reimburse the Debtor. for such
Q&M Termination Fee as provided in the Agreement.

26.  All persons holding Encumbrances against or in the Debtor or the Purchased

Assets of any kind or nature whatsoever shall be, and hereby are, forever barred, estopped and

CHAR2\ [00264v2Y . 1 6
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permanently enjoined from asserting, prosecuting or otherwise pursuing such Encumbrances c;f
any kind or nafure whatéoever against the Purchaser, its i)roperty, its successors, its assigns or the
Purchased Assets with respect to any Encumbrance of any kind or nature whatsoever which such
person or entity had, has or may ha;.re against of in the Debtor, its estate, its officers, its directors,
* its shareholders or the Purchased Assets. Following the closing of the Sale, no holder of an
_ Encumbrance against the Debtor shall interfere with the Purchaser’s title to or use and enjoyment ..
of the Purchased Assets Hased on or related to such Encumbrance or any actions that the Debtor

may fake in its chapter 11 case.

27. 'The transaction contemplated by the Agreement is undertaken by the Purchaser in

good faith, as thet term is used in section. 363(m) of the Bankruptcy Code, and accm'_dix_lgly, the . -

reversal or modification on appeal of the anthorization provided herein to consummate the Sale. - - .. . . ...

of the Purchased Assets shall not affect the validity of the Sale to the Purchaser, emless such..

authorization is duly stayed pending such appeal. . The Purchaser is Va:pm'chaser in good faith-of -

the Purchased Assets.and is entitled to all of the protections afforded by section 363(m) of the - . . .

Bankruptcy Code.

28,  The consideration provided by the Purchaser for the Purchased Assets under the
Agreement is fair and reasonable and the Sale_ may not be avoided under section 363(n) of the
Bankruptcy Code. |

29,  The Debtor, including, but not limited to, its officers, employees and aéents, is
hereby authorized to execute such documents and do such acts as are necessary or desirable to
camry out the transaction contemplated by the terms and conditions of the Agreement and this
Order. The Debtor shall be, and hereby is, authorized to take all such actions as may be

necessary to effectuate the terms of this Order.

CHARZ\ 100264v2 | 17
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30.  The terms and provisions of the Agreement and this Order shall be binding iﬁ all
respects upon, and shall inure to the benefit of, the Debtor, its estate and its creditors, the
Purchaser and its re;spéctive SUCCESSOTS an_d assigns and any affected third parties, including, but
not limited to, all persons asserting an Encumbrance in the Purchased Assets to be sold to the
I_’u;chaser pursuant to the Agreement, notwithstanding any subsequent appointment of any
 trustee, party, entity or other fiduciary under any section of any chapter of the Bankruptcy Code, . -
as to which trustee, party, entity or other fiduciary such terms and provisions likewise shall be :
binding. _ _

~. 3L, Notwithstanding anything contained herein io.the confrary, the__tén_n “Purchaged
Assets” as defined herein. does not include property that is not property of the Debtor’s estate,
~'such as funds that are trust funds under any applicable state lien .l;aws. . _

32, - Asset fofth::in-' section 525 of the Bankruptey Code, no govemnmental unit may
revoke or suspend any permit or license relating t(.) the- operation of the Purchased Assets sold, .-
transferred or conveyed to the Purchaser on account of the filing or pendency of this-chapter 11 -
case.or the consuﬁnnation of the Sale.

33.  The failure specifically to include or to reference any particular provision of the
Agreement in this Order shall not diminish or impair the effectiveness of such provision, it being
the intent of the Court that the Agreement be authorized and approved in its entirety.

34, The Agreement and any re-lated agreements, documents or other instruments may
be modified, amended or supplemented by the parties thereto in accordance with the terms
thereof without further order of the Court, provided that any such modification, amendment or

supplement does not have a material adverse effect on the Debtor’s estate.

35.  The provisions of this Order are nonseverable and mutuaily dependent.

CHARZV106264v2) : 18
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36.  Nothing in this Crder shall alter or amend the Agreement and the obligations of
the Debtor and the Pzzrchasef thereunder.

37. This Couﬁ shall retain exclusive jurisdiction to interpret, construe, enforce and
implement the terms and provisions of this Order, the Agreement, all amendments thereto, any
waivers and consents thereunder and of each of the agreements executed in connection therewith .
in all respects, including, but not limited to, refﬁirﬁng..juﬁsdicﬁon to (a) compel delivery of the
Purchased Assets to the Purchaser, {(b) compel delivery of the purchase price or performance. of
. other obligations owed to the Debtor pursuant 1o the Agreement, (c) resolve any disputes ansing .

under or related 1o the Agreement, except as. otherwise provided therein, (d) interpret, imPl_em'ent

- and enforce the provisions of this- Order, _(é} protect 'th_é Purchaser against .any Encumbrances -

_-against the Debtor or the Purchased Assets; of any kind or nature whatsoever and (f) determine - - . b

.. all disputes among the ‘Debtor,the . Purchaser and any nor-Debtor parties to. any Assi;m'ed R LI

- Contfracts conceming,‘ inter alia, the Debtor’s assumption and/or assignment of aﬁy Assumed
Contrat::t to the Purchaser under the Agreement.. = . |

38.  Pursnant to the Bidding Procedures, the Debtor has selected the bid in thé amount

of $460 million (plus the $5 million O&M Termination Fee) made by Kelson Energy I LLC

(“Kelson™) pursuant to an Asset Purchase Agreement by and between the Debtor and Kelson (the

“Kelson Agreement”), substentially in the form attached to the Bid Procedureé Order entered by

this Court on January 17, 2008, (including without limitation such changes agreed to on the

record at the Auction), as the Alternate Bid which is the next highest or best Qualified Bid after

the bid offered by Purchaser under the Agreement. Following entry ‘of this O;der, if the

Purchaser fails {0 consummate the Sale and the Debtor -notiﬁes Kelson in writing {(the "Kelson

Notice™) within thirty (30} business days after the Sale Hearing (the “Alternate Retum Date”)

CHARZIM [0D254v2]] 19
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that (i) the Deﬁtor or Purchaser has terminated the Agreement and (i) the Debtor .seeks to
consﬁmmate the Sale to Kelson pursuant to the Kelson Agreement instead of a sale to ?u.rchaser,
then the Kelson Agreement shall be deemed to Ee the Successful Bid and the Debtor shall
proceed to effectuate a sale to Kelson pursuant to the ferms of the Kelson Agreement (for the
avoidance of doubt, Kelson shall not be required to have obtained governmental or regulatory:. . :
approvals within sixty (60) days after entry of the “Sale Approval Order” referred to in the next . -

sentence). ‘In such event, only a-separate Sale Approval Order (as defined by the Kelson.:= =

Agreémént) reasonably satisfactory to the Debtor and Kelson submitted to and entered by the . ci v

Court shal} constitute the Sale Approval Order within the meaning of the Kelson Agreement (and +* ° ‘

if such Sale :Approval Order-is agreed between the Debtor a.nd Kelson, then no entity shall bei:, -

- -permitted o object to its: form, substance or entry to-the extent such:order does mot adverselye s g T

affect any creditor of the Debtor as compared to the proposed sale order noticed pursvant tothe-.o 00

.. Motian, o which the objection deadline has passed without objection). If (i) Kelson does mot. .+

- recejve a Kelson: Notice by the Alternate Return Date or (ii) the Debtor consummates a saleto - "7 F

the Purchaser pursuant to the Agreement the Kelson Agreement shall be deemed terminated,
Kelson's deposit (with interest) promptly returned to Kelson, and Kelson shall have no hab111ty
to the Debtor whatsoever.

39.  The Debtor is authorized o enter into any agréement or other document with the
agent for ifs pre-petition senior secured oredit facility (the “Credit Facility”) that may be required

to evidence and effect the satisfaction in full of all amounts due under the Credit Facility.

This Order has be signed'e tronically. United States Bankruptcy Court
The judge's signaturs and courl®s seal appear

at the top of te Order. §

Dazed 85 of Gste antored,
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AMENDED AND RESTATED ASSET PURCHASE AGREEMENT

THIS AMENDED AND RESTATED ASSET PURCHASE AGREEMENT, dated as of
March 31, 2008 (the “*Effective Date™), is made and entered into by and between Southaven Power, LLC,
a limited liability company organized and existing under the laws of the State of Delaware (“Seller™, and
Tennessee Valley Authority, a corporate agency and instrumentality of the United States of America
created by and existing under and by virtue of the Tenmessee Valley Authority Act of 1933, as amended,
and acting as to Real Property as agent and in the name of the United States of America (“Purchaser” or
“TVA”). 1t is the intent of both Parties to be bound fully by the terms of this Agreement to the fullest

extent permitted by applicable Laws. Notwithstanding anything herein to the contrary, this Agreement -

shall not be binding on Seller unless and until it has been approved by the Bankruptcy Court in’
accordance with the Bidding Procedures Order (defined below), except for Section 6.21, which to the -
. extent applicable shall be binding on Seller as of the Effective Date. ‘

| RECITALS
" WHEREAS, Seller owns the Project (as defined in Article 1).

‘ WHEREAS, on. May 20, 2005 (the *“Petition Date™), Seller filed a voluntary petition for relief -
(the “Bankruptcy Case™) under chapter 11 of Title 11, U.S.C. §§ 101 et seq. (as amended as of the

Petition Date] (the “Bankruptcy Code™), in the United States Bankruptcy Court for the Western District of s S T

North Carolina (the “Bankruptcy Courr”).

' WHEREAS, upon ‘the terms and subject to the conditions set forth in this Agreement, and as P

authorized under Sections 363, 365 and 1146 of the Bankruptcy Code, Seller desires to sell, transfer and”

" assign to Purchaser, and Purchaser desires to purchase from Seller, all of Seller’s right, title and interestin =~

and to the Project and certain properties and assets associated therewith or ancillary thereto, on the tenns‘:
and subject to the conditions hereinafter set forth, S

WHEKEAS, Seller and Purchasér origiﬁal[y entered into that certain Asset Purchase Agreement,
dated as of November 30, 2007, as amended by that certain First Amendment 10 Asset Purchase
Agreement dated as of January 9, 2008.

WHEREAS, after a hearing conducted on January 9, 2008, the Bankruptey Court entered that
certain order dated January 17, 2008 (the “Bidding Procedures Order”) which, among other actions,
approved Bidding Procedures; granted certain bid protections; scheduled certain dates with respect to the
Sale; named Kelson Energy HI LLC (“Kelson™) as the “stalking horse™ bidder pursuant to the Kelson
Asset Purchase Agreement and Section 363 of the Bankruptcy Code; provided that TVA may be a
Qualified Bidder in the Auction to be held for the Purchased Assets; and authorized a TVA Fee payable

as provided therein.

WHEREAS, to effectuate the selection of Purchaser as the Successful Bidder at the Auction
conducted pursuant to the Bidding Procedures Order, and to revise the original Asset Purchase Agreement
to reflect in this Amended and Restated Asset Purchase Agreement certain different provisions contained
in the Kelson Asset Purchase Agreement and other circumstances and developments occurring since the
execution of the original Asset Purchase Agreement (such as entry of the Bidding Procedures Order and
the activities undertaken pursuant thereto), Seller and Purchaser are entering into this Agreement to
evidence their respective duties, obligations and responsibilities in respect of the purchase and sale and
related transactions contemplated by this Agreement and the Ancillary Agreements as defined in Article 1
{the “Transactions™),
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NOW, THEREFORE, in consideration of the foregoing recitals and the agreements contained
hetein, and for other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Parties, intending to be legally bound, do hereby agree as follows:

ARTICLE1
DEFINITIONS
: Section 1.1 Certain Defined Terms, The following terms when used in this Agreement (or in -
the Schedules and Exhibits to this Apgreement) with initial letters capitalized have the meanirngs set forth ’
below: o B . ‘ -

« " “decounts Payable” means all trade accounts payable and other obligations to pay suppliers and
third parties to the extent arising from the conduct of the Business or related to the Purchased Assets to
the extent not settled prior to the Closing.

“Adjustment Sections” has the meaning set forth in Section 3.3.
“Affiliate” has the meaning set forth in Rule 12b-2 of the General Rules and Regulations under.

* the ‘Securities Exchange Act of 1934, as amended; provided, however, that with. respect to Seller‘.,::'=
© “Affiliate” shall not include any Goldman Affiliate. ‘ L Ce T

“Agreement” means this Amended and Restated Asset Purchase Agr?eenient,.tt.)gelher with each of
. the Schedules (collectively, the “Schedules™) and Exhibits (collectively, the “Exhibits™) hereto.

- “Alternate Bid” lias the meaning set forth in Section 11.9.

“Alternare Bidder” has the meaning set forth in Section 11.9.

- “dlternate Return Date” has the meaning set forth in Section- 11.10.

“dAlternative Transaction™ has the meaning set forth in Section 102.

“Ancillary Agreements” means (i) the Bill of Sale, (ii) the Deeds, (iii) the Assignment and
Assumption Agreement, (iv) the O&M Termination Agreement and (v) any additional agreements and
instruments of sale, transfer, conveyance, assignment and assumption that may be executed and delivered
by any Party or any Affiliate (including Southaven Properties) thereof at or in connection with the
Closing, if any.

“Assignment and Assumption Agreement’ means the Assignment and Assumption Agreement,
substantially in the form of Exhibit A, to be executed and delivered by Seller and Purchaser at the
Closing.

“dssumed Contracts™ has the meaning set forth in Section 6.22.

“Assumed Liabilities” has the meaning set forth in Section 2.3 (a).

“duction” has the meaning set forth in Section 11.7,

“Bankrupt™ means, with respect to any entity, such entity (i) files a petition or otherwise
commences, authorizes or acquiesces in the commencement of a proceeding or cause of action under any
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bankruptcy, insolvency, recrganization or similar law, (ii) has a petition filed or commenced against it for
a proceeding or cause of action under any bankruptcy, insolvency, reorganization, or similar law and such
petition is not dismissed within 30 days of its filing, (iii) makes an assignment or any general arrangement
for the benefit of credifors, (iv) otherwise becomes bankrupt or insolvent (however evidenced), (v) has a
liquidator, administrator, receiver, trustee, conservator or similar official appointed with respect to it or
any substantial portion. of its property or assets, or (vi) is generally unable to pay its debts as they fall due.

© “Bankruprcy Case” has the meaning set forth in the Recitals.
;‘I;ankruprcf _Cac-ie” has the meaning set forth in the Recitals.
“Bankruptcy Court” has the meaning set fo_rth in t_he Recitals.
“Bankrupicy Court Requiremenis” has the meaning set forth in Section 4.3,
“Bankruptcy Rules” means the U.S. Federai Rules of Bankruptcy Procedure.
.-“Base Purr:}‘.rase Price” has the meaning set forth m Seqi_(jh 3'.24. ‘
“Bid Deadiine” has the meaning set forth in Section' 11 3 -
j ' “Brl'clz'dir':g Procedures” has the meaning set forth in Sec:ti‘on IL.L S _
. ?‘.Bidding '}.’rocedures Order” means the order of thc Bz;nkrujptcy Court aﬁprm;i;lg theBlddmg -
Pracedures as set forth in the Recitals, as entered by the Bankruptcy Court on January 17, 2008. :
| ;‘Bidding Process” has ti'na meaning set forth in Section 11.1. .7

“Bill of Sale” means a Bill of Sale, substantially in the form of Exhibit B, to be executed and
delivered by Seller at the Closing. :

“Business” means the business, as conducted on the date of this Agreement, of operating and
maintaining the Project, procuring fuel and generating, selling, and delivering electric energy and capacity
and Other Associated Electric Products from the Project, together with related hedging activities.

“Business Day” means any day on which Federal Reserve member banks in New York, New
York are open for business; and a Business Day shall commence at 8:00 a.m. and close at 5:00 pun., local
time, at the location of the applicable Party’s principal place of business, or at such other location as the

context may require.
“Business Intellectual Property Rights” has the meaning set forth in Section 2.1(j).
“Casualty Event” has the meaning set forth in Section 6.7.
“Casualty Insurance Notice” has the meaning set forth in Section 6.7.

“Cause” means (a) any act or omission by an employee which has an adverse effect on his or her
employer’s business or on the employee’s ability to perform services for his or her employer, including,
without limitation, the commission of any crime (other than ordinary traffic violations), or (b} serious
misconduct, refusal or failure to satisfactorily perform assigned duties, or excessive absenteeism, all of
which shal! be determined in the sole discretion of the management of his or her employer.
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“Closing” has the meaning set forth in Section 3.1.

“Closing Date™ has the meaning set forth in Section 3.1.

“COBRA” means the Consolidated Omnibus Budget Reconciliation Act of 1985.
“Code” means the Internal Revenue Code of 1986,

“Commercially Reasonable Eﬁorrs" means efforts that are reasonable and that do not require the
perfonmng Party to expend funds or incur obligations other than expenditures and obligations that are
customary and reasonable in transactions of the kind and nature contemplated by this Agreement in order .
for the performing Party to satisfy its obligations hereunder; Qrovxded that Commercially Reasonable
Efforts shall not require Seller to make any payment to a third party in connection with obtaining any
Consent hereunder.

“Compensation” has the meaning set forth in the definition of Qualified Offer.
“Competitive Informatz‘an“ has the meaning set forth in Seclion 6.]0(b).

' “Confidentiality Agreement” means that certain Conf' dentlahty Agrcement dated as of February
6, 2007, by and between Seller and Purchaser.” o

_ “Consents” meanis ‘consents, authonzat:ons approvals, releases ‘waivers, estoppel cemﬁcates '
and any similar agreements or approvals. -

“Consumables™ means any and all of the following items of lnventory intended to be used or
consumed exclusively for the Business and located at the Project Site: lubricants, chemicals, fluids,
lubricating oils, filters, fittings, connectors, seals, gaskets, hardware, wire, safety equipment and other
similar materials; maintenance, shop and office supplies; and all other materials, supplies and other items - -,
consumed for the Business in the Ordinary Course of Business and located at the Project Site.

“Contract’ means any binding contract, agreement, arrangement, license, lease, commitment, sale
and purchase order, and other instrument or understanding of any kind, whether written or oral, express or
implied.

“Credit Support Obligation” means an outstanding guarantee, letter of comfort, letter of
assurance, keepwell, letter of credit, performance bond, assurance bond, surety agreement, indemnity
agreement or any other form of assurance or guaranty or other obligation.

“Cyure Amounts” means all cure amounts payable in order to cure any monetary defaults required
to be cured under Section 365(bX1) of the Bankruptcy Code, or otherwise to effectuate, pursuant to the
Bankruptey Code, the assumption by Seller and assignment to Purchaser of the Purchased Project
Contracts under the Sale Approval Order.

“Deed” means one or more special warranty deeds, substantially in the form of Exhibit C,
conveying each of the Owned Real Properties included in the Purchased Assets, free and clear of all
Encumbrances other than Permitted Encumbrances, with legal descriptions sufficient for conveyance of
- such Owned Real Properties of record, to be executed and delivered by Seller and its Affiliates (including
Southaven Properties), as applicable, at the Closing.

“Easements” has the meaning set forth in Section 2.1(b).
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“Fffective Date” means the date on which this Agreement has been executed and delivered by
Seller and Purchaser, as specified in the introductory paragraph of this Agreement.

“Fmission Allowances” means all environmental credits, offsets and allowances issued under the
federal Clean Air Act (42 US.C. § 7401 et seq.), any applicable emission budget programs, or any other
state, regional or federal emission trading program, to specifically include the definition of NOx and 502
allowances under the Féderal Acid Rain program (40 C.F.R. 72); the NOx Budget Trading Program (40
CF.R. 96); the CAIR NOx Trading Program (40 C.FR. 96 Subpart AA), the CAIR SOZ Trading
Program (40 CF.R. 96 Subpart AAA); and any approved rules or regulations implementing these
provisions adopted by the State of Mississippi or its departments and instrumentalities pursuant to any -
applicable State Implementation Plan).’ ' ' Lo

“Employee” ‘means e;ny' individual - employed by Southaven Operating Services, LLC who
performs substantially all of his or her work in support of the Project at the Project Site. -

“Employee Plan” means and includes each Employee Pension .Benefit Plan, each Employee
Welfare Benefit Plan, and each _dther plan, Contract, pragram, fund or policy, whether written or oral,
qualified or non-qualified, funded or unfunded, foreign or domestic, providing for (i) severance benefits, ° e
stay pay, salary, continuation, bonuses, profit-sharing, equity options or other forms of incentive '
‘compensation; (i) vacation, holiday, sickness: or other time-off: (iii) health, welfare, medical, dental,
disability, life, accidental death and dismemberment, employee assistance, educational assistance,’
relocation or fringe benefits or perquisites, including post-cmployment benefits; and (iv) deferred ~ ©
_compensation, defined benefit or defined contribution, retirement, early retirement or pension benefits, of -
" equity grants that covers any Employee, or that is maintained, administered, sponsored, made available of
 wiih respect to which contributions are made or required to be made by Seller, in respect of Employeesor
their beneficiaries. : ' '

“Encumbrances” means any and all mortgages, pledges, claims, liens, security interests, options,
warrants, purchase rights, conditional and installment salés agreements, easements, rights-of-way, deed -
restrictions, defects or imperfections of title, encumbrances and charges of any kind.

«povironmental Claim” means any written or oral notice, claim, suit (whether in law or in
equity), demand or other communication by any Person alleging or asserting actual or potential liability
for investigation, response, or Remediation, including any costs, compliance costs, enforcement costs,
response costs, fees, defense costs, capital expenditures (whether incurred to construct, alter, replace or
modify any of the Purchased Assets) or the funding necessary therefor, actual damages, consequential
damages, punitive damages, claims for contribution or indemnity, damages to natural resources or other
property, personal injuries (including those arising from or related to toxic torts) fines or penalties, based
on or resulting from, in whole or in part: (1} the presence or Release of any Hazardous Substance at any
location, whether or not on the Project Site; (ii) any violation or alleged violation of Environmental Law;
or (iii) any legal obligation or liability pursuant to applicable Environmental Law.

«Environmental Condition” means the presence, Release or threatened Release of a Hazardous
Substance at, in, on or under or from the Project or the Project Site for which there is, an obligetion under
Environmental Law to engage in any Remediation, or other response actions, or concerning which a
Governmental Authority with jurisdiction over such matter has required Remediation under
Environmental Laws.

“Environmental Laws” means all Laws relating to pollution or the protection of the environment,
natural resources or human health and safety, as the same may be amended or adopted, including all Laws
relating to Releases of Hazardous Substances or otherwise relating to the manufacture, processing,
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distribution, use, treatment, storage, transport, disposal or handling of Hazardous Substances, mcluding:
the Comprehensive Environmental Response, Compensation and Liability Act, 42 US.C. § 9601 et seq.;
the Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et seq; the Federal Water Pollution
Control Act, 33 U.S.C. § 1251 et seq.; the Clean Air Act, 42 U.S.C. § 7401 et seq; the Hazardous
Materials Transportation Act, 4% U.S.C. § 5101 et seq.; the Toxic Substances Control Act, 15 USs.C. §§
2601 through 2629; the Qil Pollution Act, 33 U.S.C. § 2701 et seq. the Emergency Planning and
Community Right-to-Know Act, 42 U.S.C. § 11001 et seq.; the Safe Drinking Water Act, 42 U.S.C. §§
300f through 300j; the Qoccupational Safety and Health Act, 29 U.S.C. § 651 et seq. (solely to the extent

related to exposure to Hazardous Substances); any similar Laws of the State of Mississippi {(or s’
departments, agencies and instrumentalities) or of any other Governmental Authority having jurisdiction

over the Project or the Project Site.

“Environmenial Permits™ means any Permit required or issued pursuant to Envirénmental Law,
and includes any and all orders, consent orders or binding agreements relating to the Project or the Project
Site issued or entered into by a Governmental Authority under any applicable Environmental Law.

“Environmental Reports” means any environmental audit, environmental site assessment or other

_ report of any investigation of Environmental Conditions at the Project or tht; Project Site.
‘ "_‘Est:_’mafed-CllasingAd]fwnﬁem’.’ has the :heqﬁin_é-set-forth in Séctf_bn 355(5).-'
“_E;stimdié;:i.élbsing _Statem,;znt” has the'mc;ﬁmg Set fo'r.th:‘in S_ectio-'n 35@). -
-‘_‘Esrir_r:zd_tec;}’ﬁrchasé Price’ has the meaning set forth in‘Se-cticin 3.5(a).-

SEWG has the meaning set forth in Section 4.19. ) |

“.ET{Péwer” has the meaning set forth in Section 2.2(n):

“Excluded Assets” has the meaning set forth in Section 2.2.

“Excluded Liabilities” has the meaning set forth in Section 2.4,

“Excluded Project Contracts™ has the meaning set forth in Section 2.2(c).

“ Exhibits” has the meaning set forth in the definition of Agreement.

“Expiration Date” means August 31, 2008.

“Federal Power Act” means the Federal Power Act, as amendéd, 16 U.S.C. § 791a ‘at seq.

“FERC™ means the Federal Energy Regulatory Commission.

“Final Allocation’ has the meaning set forth in Section 3.6.

“Final Order” means an order or judgment: (i) as to which the time to appeal, petition for
certiorari or move for review or rehearing has expired and as to which no appeal, petition for certiorari or
other proceeding for review or rehearing is pending; or (i) if an appeal, writ of certiorari, reargument or
rehearing has been filed or sought, the order or judgment has been affirmed by the highest court to which
such order or judgment was appealed or certiorari has been denied, or reargument or rehearing shall have

been denied or resulted in no modification of such order or judgment, and the time to take any further
appeal or to seek certiorari or further reargument or rehearing has expired; proyided, however that the
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possibility that a motion under Rule 59 or Rule 60 of the Federal Rules of Civil Procedure, or any
analogous rule under the Bankruptcy Rules, may be filed with respect to such order or judgment shall not
prevent such order or judgment from being considered a Final Otder.

“Fuel” means natural gas of sufficient quality to meet all technical speciﬁcatinns of the Project.

“GAAP” means United States generally accepted accounting principles as are in effect from time
- “to time, applied on a consistent basis. .

“Genco™ has the meanmg set. forth in Section 12. S

“Goldman Affiliate” means The Go]dman Sachs Group, Inc. and any of its Affiliates that are not
Cogentrix Energy, Inc. or any of its Subsidiaries. o

“Gdbd Faith Deposit” has the: meaning set fofth in Sééﬁon I 1. 4(c} .

“Good Industry Practices” means. those pracnccs methods and acts engaged in or approved by a ‘
51gmﬁcant ‘portion of the power and gas industries during the. relevant time period, or.any of the practlces,, c
“methods and acts which, in exercise of reasonable judgment in. light of the facts known at the time a..
decision is made,. that could have been expected to accomplish a desired result at reasonable cost’
consistent wnth good business practlces, reliability, safety and expedltmn Good Industry Practices are,
not intended to be limited to the optimum practices, metheds.or.acts to the exclusion of others, but rather e
10 those practices, methods and acts generally accepted or approved by a significant. pomon of the power.. -
and gas industries in the relevant region, durmg the relevant time- penod as described in the lmmedlateiy

preceding sentence. . o - o

“Governmental Authority” means any federal, state, local, foreign or other governmental

subdivision, regulatory or ‘administrative agency, commission, body, court, tribunal, arbitral panel, or. .

* other authority exercising or entitled to exercise any administrative, executive, judicial, legislative, police,

regulatory, Tax or other authority or power over the matters specified or, if such matters are not specified,
over Seller, Purchaser, the Project, the Project Site, the Transactions or any related matter.

“FHazardous Substances” means (i) petrochemical or petroleum products, eil, radioactive
materials, radon gas, asbestos or asbestos-containing material, polychlorinated biphenyls or transformers
or other equipment that contains polychlorinated biphenyls or lead-based paint, (i1) chemicals, materials,
substances or wastes which are defined, listed or regulated as “hazardous substances,” “hazardous
materials,” “hazardous constituents,” “restricted hoazardous materials,” “extremely hazardous
substances.” “hazardous wastes,” “exiremely hazardous wastes” “restricted hazardous wastes,” “toxic
substances,” “toxic pollutants,” “toxic air pollutants,” “pollutamts,” “contaminants” or words of similar
meaning and regulatory effect, including as the foregomg may be defined under any Environmental Law,
and (iii) any other chemical, material, wastc or substance, the exposure to or treatment, siorage,
transportation, use, disposal or Release of which is prohibited, limited or regulated by, or may give rise to
liability under, any Environmental Law.

“HSR Act” means the Hart-Scoit-Rodino Antitrust Improvements Act of 1976.
“Imaged Document” has the meaning set forth in Section 12.3.

“Independent Accounting Firm” means such nationally recognized, independent accounting firm
that is not the principal auditor or accounting firm of either Purchaser or Selier, as is mutually appointed
by Seller and Purchaser for purposes of this Agreement.
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“nitial Post-Closing Adjustment” has the meaning set forth in Section 3.5(c).

“Intellectual Property Rights” means all intellectual propesty and proprietary rights, including (i)
all inventions, all ireprovements thereto, and all patents, patent applications, and patent disclosures, (ityall
trademarks, service marks, trade dress, logos, brand naines, trade names, domain names and corporate
pames, including all goodwill associated therewith, and all applications, registrations, and renewals in
connection therewith.: (iii) all copyrightable works, all copyrights, and all applications, registrations, and
renewals in connection therewith; (iv) ail trade secrets, know how, and confidential business information, '
(v) all Software (including data and related documentation), and (vi) all copies and tangible embodiments
thereof, any rights in or licenses to or from a third party in any of the foregoing, and the right to sve for
past, present, and future infringement or misappropriation of any of the foregeing. ' '

“Intercompany Arrangement” has the meaning set forth in Section 2.2(m).

“Interﬁmir;ecﬁon; Agreeme}us” m_éans, collectively, ‘(i) that certain Amended and Restated
Interconnection and Operating Agreement, dated as of October 20, 2000, by and between Seller and
Entergy Mississippi, Inc. and (i1) that certain Interconnection Agreement, dated as of October 10, 2000,

fonn

by and between Seller and Purchaser. -

, “nventory” means any and ali.of the inventory items and equipment used exclusively for the
Business and located. or held for .use at the Project Site, Lincluding Consumables; new, repaired or i
refurbished equipment, components, assemblies, or sub-assemblies; spare, replacement or other paris;
tools, special tools, or similar équipment; all associated materials, supplies, and other goods and other” ' o
similar items of moveable property, provided that Inventory shail not. include any Inventory associated = =~ . e
with the LTSA or Parts Sharing Agrecment until title to such Inventory transfers 10 Seller pursuant to the, .7 :

terms of the Parts Sharing Agreement. o

“Kelson™ has the meaning set forfh in the Recitals.

“Kelson Asset Purchase Agreement’ means that certain Asset Purchase 'Agreement between
Seller and Kelson dated as of January 16, 2008.

“Knowledge” with respect to a Party means: (a) in the case of Seller, the extent of the knowledge,
as of the Effective Date (or, with respect to the certificate delivered pursuant to Section 8.6, as of the date
of delivery of the certificate), of any individual who is listed in Schedule 1.1A; and (b} in the case of
Purchaser, the extent of the knowledge, as of the Effective Date (or, with respect to the certificate
delivered pursuant to Section 9.6, the date of delivery of the certificate}, of any individual who is listed in
Schedule 1.1B. For purposes of this definition, an individual shall be deemed to have “knowledge” of a
particular fact, circumstance or other matter if such individual is or at any time was actually aware of such
fact, circumstance or other matter, without any implied duty to investigate and without imputation of the
knowledge of any other Person.

“J rws” means all statutes, Tules, regulations, ordinances, Orders, and codes of any Governmental
Authority, and includes the common law.

“Jeased Real Property” means real or immovable property leasehald estates znd all
appurtenances thereto, together with all buildings, leaschold improvements, fixtures .and oather
improvements thereon and thereto.

«J T4 means the Long-Term Service Agresment, dated as of October 1, 2001, between Seller
and General Electric International, Inc.
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“Marked Agreement” has the meaning set forth in Section 11.4(b).

“Material Adverse Effect’” means: (a) any event, circumstance or condition materially impainng
Seller’s ability to perform amy of its material obligations under this Agreement or any Ancillary
Agreement, or to consummate the Transactions; or (b) any change {or changes taken together) in, or effect
on, the Purchased Assets, the Project or the Project Site that is materially adverse to the operations or -
.. physical .condition ‘of the Purchased Assets, the Project or the Project Site, taken as a whole, or.the .  « ..
_“ business, assets, properties, financial condition, or results of operations of the Business; provided,
however, that in no event shall the term Material ‘Adverse Effect include any adverse change or effect. -
- resulting from, arising out of or attributable to (1) any changes in national or regional electric industry .
(including without limitation both generation and transmission of electricity) economic conditions
generally affecting such national or regional electric industry as a whole and not affecting the Project
materially differently from other gas-fired peneration facilities located in the electric reliability region -
administered by Southeastern Electric Reliability Council, Inc., {2) any changes in the price of natural

. ~ gas, (3)any changes in the price of real estate, (4) any changes in the price of electric generating facilities,

. from the filing of the Bankruptcy Case or from any action required by the Bankmuptcy Court, (13) acts-of . - =

-.(5) general United States or global economic or political conditions affecting capita! banking or financial .- .
markets generalty (including any disruption thereof and any decline in the price of any security or any

market index), (6) acts of terrorism, war (whether or not declared} or military actions or any escalauon Of oo e . e

. worsening of any such acts of terrorism, war or mlhtary actions (whether or not declared), (7) any action
. . taken pursuant to' or in accordarce - with this ' Agreement, -(8) ‘changes in applicable Laws or the-
-“enforcement: or interpretation thereof, (9) the negotiation, execution or announcement of this Agreement;. | - -
. (10) anything sét ‘forth in. the Schedules as of the Effective Date and the facts and circumstances::
.underlying such matters, (11) any failure to meet internal projections; estimates or forecasts of revenues, . - -
. earnings-or other measures of financial or operatmg performarnce for any ‘period, (12) changes resulting - .- . o

God, (14) changes in GAAP or generally accepted accounting principles of any foreign jurisdiction, (15) - -
the negulatory status of Purchaser or (16} any adverse change in, or effect on, the Project or the Business .
that is cured, in its éntirety, by Seller before the earlier of: (i} the Closing Date; and (ii) the date on which.
this Agreement is tenninated pursuant to Section 10.1.

“NEGT has the meaning set forth in Section 2.2{n).
"‘Nanassignable Asser” has the meaning set forth in Section 6.17.

“O&M Agreemeni” means that certain Operation and Maintenance Agreement dated as of August
29, 2000, by and between Seller and Southaven Operating Services, LLC.

“O&M Termination Agreement” means that certain O&M Termination Agreement to be dated as
of the Closing Date between Purchaser and Seller, substantially in the form attached hereto as Exhibit D.

“(IFAC” has the meaning set forth in Section 5.10.

“Off-Site Location™ means any real property related to or used in connection with the Project
other than the Real Property.

“Order” means any order, injunction, judgment, decree, ruling, writ, assessment or arbitration
award of a Governmental Authority.

“Ordinary Course of Business” means, with respect to the Business, the ordinary course of
Business consistent with custom and practice of the Business from and after the Petition Date or to the
extent consistent with orders issued in the Bankruptcy Case.
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“Other Associated Electric Products™ means all of the services and products associated with
capabilities or operational atiributes or regulatory treatment of a generating unit, including the capability
to provide ancillary services, teserves, operational functions, receipt or allocation or Emissions
Allowances and other power generation related services and products. '

“Other Employees” has the meaning set forth in Section 6.1 1(b)1).
“Owred Real Property” has the meahing set forth in Section 2.1(a).-
: “Parts Sharing Agreement” means that certain Parts Sharing: Agreement, 'originally_ dated as of -

Octbber 1, 2001, by and between Cogentrix Parts Company, Inc,, Seller and the other parties thereto, as
defined therein. - - : ‘ ‘ : P :

“Party” means Seller or Purchaser, as the context requires; “Parties” meaus, collectively, Seller R

and Purchaser. - o

“Pepmiis” means any permits, régistrations, licenses, franchises,' pqrﬁﬁcates and Consents of

-Governmental Authorities, including Environmental Permits. owned by Seller to the extent related.to the wo & i o i

_Project, the Project Site, or.the Business. . o _ . e
“Permitted Eﬁéaﬁbr&n&és” means (i) liens for Property Ta){és and oihér

. -and-assessments which .are not yet.due and payable o the validity «of which-is being contested in good:
‘faith. by appropriate proceedings, (ii) mechanics’, materialmen’s, laborers®, carriers’, workers®, repairers’./

_and other similar liens arising in-t_he\Ord_ii'_lary'Course of Business and not resulting in a2 Material Adverse: ~
Effect or that individually or inthe aggregate would not materially impair the marketability or value of . .-

title to the Real Property prior to or simultaneously with the Closing, (iii) Encumbrances described:in
Schedule 1.1C which will be and are discharged or released either prior to, or. simultaneously with, the -
.Closing, {iv) retention of title agreements .with supphers entered into in the Ordinary Course of Business,
(v) encroachments, overlaps, Encumbrances and other title defects, easements-and encroachments that do - .
- npot, individually or in the aggregate, materially impair the marketability or value of title to the Real
Property or the continued use as currently conducted of the assets to which such Encumbrances or other
title defects, easements or encroachments relate and (vi) Encumbrances with respect to any of the
Purchased Assets and created by or resulting from the acts or omissions of Purchaser or this Agreement.

“Person” means any individual, partnership, joint venture, corporation, limited liability company,
estate, trust, association or unincorporated organization, any Governmental Authority or any other entity.

“Potition Dare™ has the meaning sei forth in the Recitals.
“Post-Closing Statement” has the meaning set forth in Section 3.5(b).

“post-Petition Contracts” means the Contracts of Seller relating exclusively to the Business
entered into on or after the Petition Date.

“Potential Bidder" has the meaning set forth in Section 11.4{a).

“Pre.Petition Contracts” means the Contracts of Seller relating exclusively to the Business
entered into before the Petition Date.

“ Predecessor-in-Interest” means any predecessor-in-interest with respect to the Project.

10

NYII396176.2

govemmenta'i charges: ;. 7w




BK 3 PG 151

“Project” means the nominal 810 MW dispatchable, combined cycle natural gas fired electrical
generation plant located upon the Project Site, consisting of three units (each, a “Unif”), each Unit
including a GE 7FA+e combustion turbine, an Aalborg heat recovery steam generator and a GE A0
steam turbine, and ancillary and associated properties and assets located upon the Project Site,

“Project Contract” means any Contract to which Seller is a party, by which Seller or any of the
Purchased Assets is bound, or to which an Affiliate of Seller is a party that principally relates to the
Pro;ect or the Business or that has the prlmary puipoese of supportmg the Project or the Busmess

“Project .Insurance Pohc:e.s” means all material insurance pohcles carried by or for thc bene:ﬁt of
Seller or any Affiliate thereof with respect to the ownership, operation or maintenance of the Project, the
Project Site or the Business, including all liability, workers compensation, executive -risk, fiduciary -
. lability property damage, self insurance arrangements, retrospectlve assessments and busmess
tnterrupuon and/or outage policies in respect thersof. :

“Project Site” means thc approx:mately 36 acre parcel of Iand upon which the Project is locaﬁed

-in Southaven, DeSoto County, Mississippi, and the parcels of land owned by Southaven Properties, on-
“which Seller’s transmission lmes are Iocated and w1th respcct to which. Seller has been granted an = -

easement.

: “Property Ten” means any Tax resultmg from and reIalmg to the. assessment of real or pcrsonal
- . property by any-Govemmeéntal Authority (to include Speclﬁca“y ad valorem property or real estate taxes .-
© and any payments made: to a Governmcnt Authonty m lieu of such ad valorem property or real estate’

‘ taxes) _ 7 7 '

. “Proposed Past-CIosmg Aa}uslmenr” has thc meamng sct forth in Scct:on 3. S(b)

o “chhase Price” has the meamng set fcrrth in Section 3 3

: “Purchased Assets” has the meaning set forth in Section 2.1. |

“Purchased Inventory” has the meaning set forth in Section 2.1(d).
“Purchased Permits” has the meaning set forth in Section 2.1(f).
“Purchased Project Contracts”™ has the meaning set forth in Section 2.1(2).
“Pyrchaser” has the meaning set forth in the introductory paragraph of this Agreement.
“Purchaser Plans™ has the meaning set forth in Section 6.11(d).

“Purchaser’s Consents” means the notices to or the Consents of any Person other than a
Governmental Authority required by Purchaser to be made or obtained by or on behalf of Purchaser prior
to consummation of the Transactions, as specified in Schedule 1.1D.

“Purchaser’s Regulatory Approvals” means the notices to, applications or other filings with or
Consents of or from any Governmental Authority that are necessary to be made or obtained by or on
behalf of Purchaser prior to the Closing, as specified in Schedule 1.1E.

“Qualified Bid" has the meaning set forth in Section 11.5.

“Qualified Bidder” has the meaning set forth in Section 11.4.
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“Qualified Employees™ has the meaning set forth in Section 6.1 1{b)(i).

“Qualified Offer” means an offer of employment to any Employee (whether a Qualified, Suitable
or Other Employee) pursuant to Section 6.1 1(b} that shall (i) provide for annual base compensation and
employee and fringe benefits (“Compensarion™) which are comparable in the aggregate to such Qualified
Employee’s Compensation immediately prior to the Closing Date and are mutually agreed uwpon by
Purchaser and Seller, plus annual bonus opportunities of Purchaser, and (ii) not require such Employee’s
primary place of employment to be -more than fifty (50) miles -from his or her prlmary place of
employment lmmcdlately pnor to the Closmg Date

. “Rea! Property” means thc Owned Real Properl‘y and the Easements. -

“Release has the -meaning set forth in Envnronmemal Laws;, but also shall include (i) the .
reledsing, -spilling, leaking, discharging, disposing, pumping, pouring, emitting, emptying, injecting, * © -
- leaching, dumping, or depositing of any Hazardous Substance, (ii} the abandonment or discarding of any. :
Hazardous Substance in barrels, drams, or other containers, into or within the Environment, and (iii) the

-migration. of any Hazardous Substance into, under, on, through,.or in the air, soil, subsurface strata, - .....
- surface water; groundwater, drinkirg water supply, any sediments assoc:ated with any: water bodies, or-r-; T e ey
© . any other env1mnmenta1 mcdlum S

‘ “Remed:atzon means” any actlon of any kind to address an Environmental . Condltnon -or ‘the .

.- . Release or presence-of Hazardous Subitances at, in, on or under the Project Site (or any Off-Site Location: -+ +
- -that may be affected by: any Release at the Project Site), including, to the extent relevant, the following:. .+

(i) monitoring, investigation, assessment, treatment, clean-up, containment, remediation, removal,
mitigation, response or restoration-work; {ii) obtaining any Permits necessary to conduct any such work;. -
* (iii) preparing and implementing any plans or studies for such work; (iv) obtaining a “no further action™
letter or other written determination from a Governmental Authority with jurisdiction under applicable. -
Environmental Laws that no material additional work is required by such Governmental Authority; (v) -
any response to, or preparation for, any inquiry, order, hearing or other proceeding by or before any -
Governmental Authority with respect to any such Environmental Condition, Release or presence of.
Hazardous Substances; and (vi) any other activities that are required under Environmental Laws to
address an Environmental Condition.

“Required Bid Documents™ has the meaning set forth in Section 11.4.

“Return Date™ has the meaning set forth in Section 11.10.

“Sale” has the meaning set forth in Section 11.1.

“Sale Approval Order” means an order or orders of the Bankruptcy Court approving the Sale
issued pursuant to Sections 363 and 365 of the Bankruptcy Code in form and substance rcasonably
satisfactory to Purchaser, authorizing and approving, among other things, the sale, transfer and
assignment of the Purchased Assets and Assumed Liabilities to Purchaser in accordance with the terms
and conditions of this Agreement, free and clear of all Encumbrances other than Permitted Encumbrances.

“Sale Hearing” has the meaning set forth in Section 11.8.

“Schedules™ has the meaning set forth in the definition of Agreement.

“SDN Lisf” has the meaning set forth in Section 5.10.

12
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“Seiler” has the meaning set forth in the introductory paragraph of this Agreement.
“Seller’s Consents” has the meaning set forth in Section 4.3.

“Seller Guaranty” has the meaning set forth in Section 6.24.

“Seller Litigation™ has the meaning set forth:in Section 4.7, B AR

- “Seller's Regu!arory'Apﬁmvals”. means the notices to, -éppiications or other filings with or -
Consents of or from any Governmental Authority that are necessary to be made or obtained by or on |
behalf of Seller prior to the Closing; as specified in Schedule 1.1F. :

“Senior Lenders” has the meaning set forth in Section 10.2. e o

“Severance Pay” shall mean a lump sum payment of the following severance pay to Employees

pursuant to Section 6.11(b): (i) In the case of Non-Exempt Employees and Exempt Employees with. , . )
annual- base pay of less than $100,000, an.amount equal to one and one-half,(1.5) weeks of base pay for o
. each full year of service, subject to-a:minimum of six (6) weeks of base pay and a maximum of forty-five.. . .,
' (45) weeks of base pay; and (ii) In the case of directors and senior Exempt Employees with annual base. .

pay of $100,000 or more: (A) one and one-half (1.5) weeks of base pay for each full year of service, = .

subjéct to a“minimum of twenty-six-(26) weeks-of .base pay ‘and.2 maximum of fifty-two (52) weeks of .. ..
‘base pay (such number of weeks of base;pay, the “Severance: Period”); plus {B) the cost of continuation. . -
! coverage under the Seller’s heilth insurance plan pursuant to-COBRA for the duration of the Severance ;|
‘Period. ce SR o : S AN .

“Severance Period” shall have the meaning set forth in the definition of Sevé_rance Pay. .

: “Sofrware” means (i) software, firmware, middleware, and computer programs, including any and. .
all software implementations of algorithms, models and methodologies, whether in source code, object .
code, executable or binary code (ii) databases and compilations, including any and all libraries, data and
collections of data, whether machine readable, on paper or otherwise, (iii) descriptions, flow-charts and
other work product used to design, plan, organize, maintain, support or develop any of the foregoing, (iv)

the technology supporting, and the contents and audiovisual displays on any web sites, and (v) all
documentation, ircluding programmers’ notes and source code annotations, user manuals and training
materials relating to any of the foregoing, including any translations thereof.

“Southaven Properties” means Cogentrix Southaven Properties, LLC, a Delaware limited liability
company. '

“Subsequent Bid" has the meaning set forth in Section 11.5.

“Subsidiary” when used with respect to any Person, means any other Person of which (a) in the
case of a corporation, at least (i) a majority of the equity and (i} a majority of the voting interests are
owned or controlled, directly or indirectly, by such first Person, by any one or more of such first Person’s
Subsidiaries, or by such first Person and one or more of such first Person’s Subsidiaries or (b) in the case
of any Person other than a corporation, such first Person, one or more of such first Person’s Subsidiaries,
or such first Person and one or more of such first Person’s Subsidiaries (i) owns a majority of the equity
interests thereof and (i) has the power to elect or direct the election of a majority of the members of the
governing body thereof.

“Successful Bid" has the meaning set forth in Section | 1.7¢H).
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“Successful Bidder™ has the meaning set forth in Section | 1.7(D).

“Suitable Employees™ has the meaning set forth in Section 6.1 1{b)(i).
“Survey” has the meaning set forth in Section 4.10{b).

“Tangible Personal Property” has the meaning set forth.in Section 2.1(c). .

“Tax” or “Taxes” means any federal, state, local or foreign income, gross receipts, license,
payroll, employment, excise, severance, stamp, occupation, premium, windfall profits, carbon, Btu, fuel,
environmental, customs duties, tariff, capital stock, franchise, profits, withholding, social security (or
similar), unemployment, disability, Property Tax, transactional, sales, use, transfer, registration, value
added, aliernative or.add-on minimum, estimated or other tax of any kind whatsoever, including any '
interest, penalty-or addition thereto, whether disputed or not, including any item for which liability arises *
as a transferee or secondary liability in respect to .any tax (whether imposed by Law, contractual

agreement or otherwise) and any liability in respect of any tax as a result of being a member of any
affiliated, consolidated, combined, unitary or similar group. - '

. “Tax Return” means'any return, -i'é;idrt, .ihfofmatiéﬁ return, declaration, ctaim for féﬁmd:dr other
“docuinent, together with all amendments and supplements thereto (including all related or supporting

~ information), required to be supplied to-any Governmental Authority.responsible for the administration of . _' .
‘Laws governing Taxes,.including. infofmation. returns-or reports. with: respect to backup. withholding and. . o

‘other payments o third parties. s e
' “f‘erminaﬁon bate” haﬁ tlhe meanix;g-sét_ fﬁrth in écction 10.1." N
" “Third Party Require;nems’-’“h;; themeamng ;ef forth in S@cﬁﬁ_ﬂ 43 R
" “T;tle Insufer“ h;as fhe meaning set forth iﬁ Sectmn 87 | e
“Title Policy” has the meaﬁing_set forth in Section-8.7.

“Tolling Agreement” means, collectively, that certain Master Power Purchase and Sale
Agreement, dated as of August 22, 2006, that certain Conversion Services Confirmation, dated as of
Augnst 22, 2006 and approved by the Bankruptcy Court on August 29, 2007, as amended by that certain
Agreement Extending Conversion Services Confirmation and Master Power Purchase and Sale
Agreement, dated as of Auvgust 31, 2007, and that certain Amendment No. 2 to Conversion Services
Confirmation, dated September 6, 2007, and as may be subsequently amended, in each case by and

between Seller and Purchaser.
“Transactions” has the meaning set forth in the Recitals.

“Tremsfer Tex” means any sales Tax, transfer Tax, transaction Tax, conveyance fee, use Tax, real
propetty transfer Tax, stamp Tax, stock transfer Tax or other similar Tax, including any related penalties,
interest and additions thereto, incurred in the transfer of assets contemplated by this Agreement.

“Transferred Employees™ bas the meaning set forth in Section 6.11(b){vii}.

“Unif* has the meaning set forth in the definition of “Project” in this Section 1.1.
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“Unit 2” means the Unit of the Project that experienced compressor blade failure on July 6, 2007,
which is customarily referred to by Project staff as Unit 2.

“Unit 2 Test Standards™ means the required standards of repair for Unit 2 set forth on Schedule
1.1G.

“Unqualified Offer” shall mean any offer of employment to-an Employee which is not a Qualified
Offer. P - R
“USA Patriot Act” has the meaning set forth in Section 5.10.
“WARN Act” has the meaning set forth in Section 6.[ l(f).

“Warranties” has the meanmg set forth in Sec’uon 2. l(k)

i Section 1.2 Certain Interpretrve Mhtters In this Agreement ‘unless the coniext otherwise
: reqmres or this Agreement otherw:se SpeCIﬁES : : -

(a) the smgu]ar number mcludes the plural number and v:ce versa;

R (b referem:e to any: Person includes such Person s sticcessors and. assigns but, if
: apphcable only if such successors.dnd ess:gns are pérmitted by this Agreement, and reference to a Person..::
in a particular capamty excludes: such Person in any other capacity;

{c) reference to- any gender mcludes each other gender;

{d) reference to any agreement (mcludmg tlns Agreement), document or instrument
means such agreement, document or instrument as -amended, restated, supplemented or otherwise -
" modified and in effect from time to timé in accordance with the terms thereof and, if applicable, the terms :
hereof;,

(e) reference to any Article, Section, Schedule or Exhibit means such Article,
Section, Schedule or Exhibit of or to this Agreement, and references in any Article, Section, Schedule,
Exhibit or definition to any clavse means such clause of such Article, Section, Schedule, Exhibit or

definition unless otherwise specified;

() any accounting term used and not otherwise defined in this Agreement or any
Ancillary Agreement has the meaning assigned to such term in accordance with GAAP;

(g) “hereunder,” “herecf,” “hereto” and words of similar import are references to this
Agreement as a whole and not to any particular Section or other provision hereof or thereof;

(h) “including” (and with correlative meaning “include™} means including without
limiting the generality of any description preceding such term;

(i relative to the determination of any period of time, “from” means “from and
including,” “to” means “to but excluding” and “through™ means “through and incliding;”

) reference to any Law (including statutes and ordinances} means such Law as
amended, modified codified or reenacted, in whole or in part, and in effect from time to time, including
rules and reguiations promuigated thereunder;
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(k) all calculations and computations pursuant to this Agreement shall be carried and
rounded to the nearest two (2) decimal places;
{n reference to any “day,” “month™ or “year” shall be to a calendar day, month or

year,

(m) - ‘this Agreement and-any docements or instruments delivered pursuant hereto shall
be construed without regard to the identity of the Person who drafied the various provisions of the same

and any rule of construction that a document is to be construed against the draﬁmg party shall not be o

applicable either to this Agreement or such other documents and instruments;

(n} - 'the captions of the van‘ous Articles, Sections, Exhibits and Schedules of this

Agreement have been inserted only for convenience of reference and do not modify, explain, enlarge or -

restrict any of the pravisions of thls Agreement

(o) the terms “rea] property” and-“real estate™ shall be deemed to include lmmovable

property; the term “fee estate” shall.include full ownership; the term “personal property” shall be deemed . . .
. .to include movable property; the terms. “tangible property” and “intangible property” shall be deemed to .-+ -

- include corporeal-property; the term “easements” shall be deemed to include servitudes and rights of use;
and the term “bm]dmgs shall be deemed to mclude other construcnons :

and

(9 -in the everit of any conflict-that cannot be reasonably reconciled between the

: {p} the tenh “statute of hmntatxous” shall be deemed to mclude prescrlptlve penods :

provisions of this- Agreement and those of any Exhlblt or Schedule, the prowsmns of this Agreement shall «

contro] and prevall

- ARTICLE?2
PURCHASE AND SALE

Section 2.1 Purchased Assets. Upon the terms and subject to the conditions contained in this
Agreement, at the Closing, Seller shall, and shall cause its Affiliates to, sell, convey, grant, assign,
transfer and deliver to Purchaser, and Purchaser shall purchase, acquire and accept title to and ownership
from Seller, all of Seller’s right, title and interest in and to the Project and assets, properties and rights, of
svery kind, nature, character and description, whether real, personal, or mixed, whether accrued,
contingent, or otherwise, and whether owned, leased, licensed or contracted for, used exclusively or
principally in the Business as presently conducted or for or at the Project or Project Site in existence on
the Closing Date, whether or not carried on the books and records of Seller, and wherever located, but in
each case excluding all Excluded Assets {collectively, the “Purchased Assets™; provided that Purchased
Assets shall not include any assets associated with the LTSA or Parts Sharing Agreement until title to
such assets transfers to Seller pursuant 1o the terms of the Parts Sharing Agreement), with good title, free
and clear of all Encumbrances, other than Permitted Encumbrances, including:

{a) The parcels of real or immovable property used exclusively for the Business and
located at the Project Site, water rights and other real or immovable property rights described in Schedule
2.)(a), with covenants of special warranty, and all appurtenances thereto, together with all buildings,
fixtures, component parts, other constructions and other improvements thereon and thereto, including ali
construction work in progress (the “Owned Real Property”™);
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{b) All privileges, licenses, rights-of-way, servitudes, and easements in gross,
relaring to the Owned Real Property held by Seller as well as the right, by way of license, right-of-way,
servitude, easement or the like, to pennit access to the Project or to locate or operate the Business,
including those described in Schedule 2.1(b) (the “Easements”),

{c) All machinery, mobile or otherwise, equipment, vehicles, pumps, fittings, tools,
parts, apparatus, Consumables, furniture and furnishings, meter-equipment, leased. personal property and
other tangible movable property located at -the Project’ Site” or purchased by Seller. exclusively or
~ principally for use or consumption at the Projeet that are not tangible embodiments of Intellectual

Property Rights, and that are not Inventory, includin the property listed.or described in Schedule 2.1(e} * - & |

(collectively, the “Tangible Personal Property”™); -

@)  All Inventory, including the Inventory listed or described in Schedule 2.1(d) (the |
“Purchased Inventory™); S : :

(e} - The Project Contracts’ listed ‘o1 1dcsc-ribed in Schedule 2.1(2) (the “Purchased

o ,Frbjecr‘Cpmrqm”), subject to Section6.17;- . - .- ‘

() The Permits listed or described in Schedule 2.1(f) {the-“Purchased Permits™), if
“and to the extent legally transferable by sale; subject to Section 6.17;: oo :

: (g) - All books; ‘re'oords,<dodument"s,u-ﬂrawin-gs,:\;;re;-),or‘t_'s;-d_ét'ag designs, policies and o
procedures, and safety, operations; instriction ‘and/or maintenance. manuals exclusively or principaily

relating to the Purchased Assets, the Project, the Project Site, or the Business, in each case to the extent’ *
‘owned by Seller and located at the Project Site, iricluding any (i)-environmental logs, data.sheets, studies, * .

" ‘reports, and records;’ including correspondence received by -or sent to Governmental Authorities,
hazardous waste disposal records and chemical inventories; (ii) Permit records and files; emergency,
accident, incidént, safety and inspection reports and records that. are not covered by the attorney-client

privilege; (iii) operating, maintenance, and repair logs, data shegts, réports and records; (iv) customer and

vendor lists and customer and vendor purchase orders and records; (v} engineering design and
construction drawings and plans, including as-built drawings; {vi) blueprints; (vii) specifications; (viii)
records, plans, deeds, reports, and drawings relating to the Real Property; (ix) drawings in AutoCAD or
similar programs, OEM manvals, and the tights to use and duplicate the foregoing; and (x) to the extent
not listed above, the items listed or described in Schedule 2.1(g); provided that Selier may make and keep
additional copies of any of the foregoing, subject to the requirements of Section 6.10(b), any third party
consents, and Law,;

(b} All accounts, rights, or allowances involving Emissions Allowances, as listed or
desctibed on Schedule 2.1(h), and all rights to any future Emission Allowances, if any, that will be
granted or allocated to be held in accounts maintained in the name of Seller at any time after the Effective
Date (other than those Emission Allowances used in the ordinary course of operation of the Project prior
to the Closing);

i) All right, title, and interest of Seller, if any, in and to the names Southaven Power
and Southaven Power Plant, it being understood that Purchaser shall not acquire any right to use the name
of Seller or any of its Affiliates or any related or similar trade names, trademarks, service marks,
corporate names, corporate logos or any part, derivative or combination thereof;

1 All Intellectual Property Rights set forth in Schedule 2.1(j} (the “Business
Intellectual Property Rights™); and
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k) All unexpired warranties, indemnities, and guarantees made or given by
manufacturers, overhaulers, assemblers, refurbishers, vendors, service providers and other comparable
third parties to the extent relating to the Project, the Project Site or the Purchased Assets, whether
provided in connection with the purchase of equipment or entered into independently of such purpose, in
each case to the extent permitted by the terms of such warranty, indemnity or guarantee, including the
warranties and guarantees listed or described in Schedule 2.1(k) {collectively, the “Warranties™).

Secion2.2  Excluded Assets. Nothing ini this Agreement shall constitute or be construed as
conferring on Purchaser, and Purchaser shall not be entitled or required to purchase or acquiire, and Seller
shall not be required to sell, any right, titie or ‘interest ‘it, to or under the following assets, interests, '
properties, rights, licenses, Permits or Contracts, whether real, personal, or mixed, whether accrued,
contingent, or otherwise (collectively, the “Excluded Assels”). ' ' B

“(a)  All of the Tangible Personal Property or Inventory to the extent consumed or
. disposed of prior to the Closing as permitted hereby under Section 6.4, '

S : " (b) * 'Any of the assets, properties, Permits, rights or interests owned, used, occupied
or held by or for the benefit of Seller that are listed or described in Schedule 2.2(b); '
(&) - Al of the rights and interests, and all of the liabilities and obligations, of Seller

in, to, under or pursuant toany Project’ Contract that ‘is not listed “or- described: in Schedule 2.1(e),

including those Project 'C:ontréc‘:t'is._:1i5t'étl'-'9'r"&e's.'ci*ibed7"in'“'Scﬁédi':le"’z.Z{c)’ (collectively, the “Excluded = o '_

Project Contracts™; -

©(d) Al of the rights and intérests of Seller or-any of its Affiliates under, and any
funds and -property held i trust or any other funding vehicle pursuantto any Employee Plan, and in
particular, but without limitation, neither Purchaser nor any of its Affiliates shall be deemed to have
assumed any Employee Plan by reason of any provision of this Agreement; ' B E

(&) Except to the extent they constitute Purchased Assets under Section 2.1(g) ot
otherwise hereunder, all of the books and records of Seller not relating exclusively or principally to the
Purchased Assets, including Seller’s minute books, limited liability company interest books, limited
liability company ledger, financial statements, tax and accounting records, records related to other
Excluded Assets and Excluded Liabilities and company seal;

D All cash, cash equivalents, bank deposits, accounts and notes receivable, trade or
otherwise, including receivables under any Purchased Project Contract to the extent allocable to the pre-
Closing period, including the retumn of any letter of credit or other posted collateral;

(g All certificates of deposit, shares of stock, securities, bonds, debentures,
evidences of indebtedness, and interests in joint ventures, partnerships, limited liability companies and
other entities;

(h) All Intellectual Property Rights not set forth in Schedule 2.1(j), including those
Intellectual Property Rights set forth in Schedule 2.2(hy;

(i) All rights, title and interest in any transmission credits due Seller or claims of
Seller in respect thereof arising under the Interconnection Agreements prior to the Closing, including
Seller’s rights, if any, under Section 206 of the Federal Power Act and pursnant to FERC’s rules, policies
and regulations promulgated thereunder with respect to the classification of upgrades and any associated
recovery of transmission credits pursuant to the Interconnection Agreements;
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Gy All rights and interests to be retained by Seller arising under this Agreement, the
Ancillary Agreements or any other instrument or document executed and delivered pursuant to the terms
of this Agreement;

(k) The right to receive mail and other commutications relating to anmy of the
Excluded Assets or Excluded Liabilities, all of which mail and other communications shall be promptiy
forwarded by Purchaser to Seller to the extent received by Purchaser; .

)] 'AI_I refundsl'.c)ﬂr:f‘:'r'édité‘, :i_f 'ﬁnry-,;,.of Taxes due‘t-deeill;e.r and réléting.'gb time periods
prior to the Closing other than to the extent provided to Purchaser by Section 6.6,

(m)  Any contract, 'agreem_ént,‘ arrangement or comrmitment of any nature in respect of
any intercompany transaction between Seller, on the one hand, and any Affiliate of Seller, on the other
hand, whether or not such transaction relates to any contribution to capital, loan, the provision of goods or
services, tax sharing arrangements, payment arrangements, intercompany advances, charges or balances,

or the like, excluding any Purchased Project Contracts (the “Intercompany Arrangements”), -

: (n) . All amounts.due to Seller.from either NEGT Energy Trading-Power, L.P. (fk/a
PG&E Energy Trading-Power, L.P).(SET Power") or National Energy & Gas Transmission, Inc. (f/k/a . .
PG&E National Energy Group, Inc.) (“NEGT?), pursuant to the arbitration award issued on February 1, .
- 2007, the Dependable Capacity and Conversion, Services Agreement, dated 2s of June 1, 2000, as - .

' amended, the Guarantee by, NEGT, dated.as of May. 24
bankruptcy cases of ET Power and NEGT, or otherwise;.. . . .

(o) All trade accounts and notes: receivable and other receivables of Seller and its
Affiliates with respect to the Business, including any inter-company receivables as of the Closing arising
_in -connection with the Business, and any amounts received after the Closing for capacity, eleciricity,
ancillary services and fuel (including supply and transportation. imbalances. and settlements) sold and
delivered by Seller prior to the Closing; .~~~ .7 LRSI ‘

, 1)) Al insurance proceeds received by Seller or its Affiliates in connection with the
damage to Unit 2 resulting from the compressor blade failure that occurred on July 6, 2007 and all related

repairs;

{qQ) All computers, servers, workstations, routers, hubs, switches, circuits, networks,
data communications lines and all other information technology equipment owned, leased or licensed by
Seller and used or held for use in connection with the Project that are not located on the Project Site;

{r) All claims of Seller against Enron Corp., EPC Estate Services, Inc. (fil/a
National Energy Production Corporation) and NEPCO Power Procurement Company and all proofs of
claim filed with respect thereto in case numbers 02-12398 and 02-12402 in the United States Bankruptcy
Court for the Southern District of New York, and all distributions from the bankruptcy estates of such
entities and alt proceeds, whether in cash or in kind, related thereto; and

(s) All assets, rights and claims of Seller not used exclusively or principally in the
Business as presently conducted or for or at the Project or Project Site in existence as of the Closing.

All references herein to the Purchased Assets shall be deemed not to include the Excluded Assets.
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Section 2.3 Assumption of Liabilities.

(a) At the Closing, Purchaser shall assume and agree to pay, perform and discharge
when due, and shall be liable with respect to, all obligations, liabilities and responsibilities of Seller
specifically referred to in this Section 2.3 (collectively, the “Assiumed Liabilities”), other than the
Excluded Llablhtles as follows

(1) All executmy obllganons of Seller from and after Closing to be
pcrformed under the Purchased Project Contracts and the obhgatmns of Seller to be performed
under Purchased Permits, ‘licenses and leases to be included in the Purchased Assets and
assigned, assumed or otherwise transferred to Purchaser pursuant to this Agreement;

©(iD) All liabilities, claims, demands, commitments and other obligations
relating to ownership or use of the Purchased Assets or otherwise relating to the Business ansmg
after the Closmg,r SR :

(m) All: hablhtles and -obligations to pay for, purchase or acquire assets,
goods raw. mateﬂals supplles or services ordéred: but not received and consumed by Seller on or
prior to the’ Closmg (whether pursuant to purchase orders or otherwme) in the Ordmary Course of -
Busmess e . .

(w) All ilabllmes and obllgauons arising out of; resultmg from; or relatmg to -
-sales of electnc energy and capacity and Other Associated Electric Products produced after the
Closing, including -all product warranty, product retums product liability and product recall
llabillty related thereto s

o (v) All hablhtles and obhgatxons to fulfill contracts or capacity, output ar
other orders re!atmg to products of the Busmess outstandmg at the Closing; and

(vi}  All lLabilities and obligations arising under the Purchased Project
Contracts from and after the Closing.

'{2)] The assumption by Purchaser of the Assumed Liabilities shall in no way expand
the rights or remedies of any third party against Purchaser or Seller as compared to the rights and
remedies which such third party would have had against Seller absent the Bankruptcy Case, had
Purchaser not assumed such Assumed Liabilities. Withowt limiting the generality of the preceding
sentence, the assumption by Purchaser of the Assumed Liabilities shall not create any third party
beneficiary rights other than with respect to the Person that is the cbligee of such Assumed Liability.

Section 2.4 Excluded Liabilities. Except for the Assumed Liabilities, Purchaser will not
assume, be deemed to have assumed, or be responsible for any obligation or liability (whether known or
unknown, asserted or unasserted, absolute or contingent, matured or unmatured, conditional or
unconditional, latent or patent, accrued or unaccrued, liquidated or unliquidated, or due or to become due)

~with respect to ot concerning (i) Seller (or any Affiliate of Seller) or (ii) the Project, the Project Site, the
Purchased Assets or the Business, including the following (collectively, the “Excluded Liabilities™):

(a) Liabilities in respect of employment or services performed on or prior to the
Closing Date;

(b) All liabilities and obligations of Seller or its Affiliates to the extent exclusively
relating to any Excluded Assets or other assets which are not Purchased Assets;
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{) All liabilities and obligations of Seller or its Affiliates in respect of the claims set
forth on Schedule 2.4(c);

(d) All Tax liabilittes for periods ending on or before the Closing Date, except for
Taxes for which Purchaser is liable pursuant to Section 3.4;

(e) All labilities and obligations of Seller for ‘administrative fees and expenses,
including without llmntatmn “allowed admmlslratwe expenses” under Sectiori 503(b) of the: Bankruptcy
’ Code . .

) (H All liabilities and obligations of Selter for transaction fees and expenses and fees
and expenses payable to lenders, brokers, financial advisors, legal counsel, accountants and other
professmnals in connection with this Agreement, :

{g) Accounts Payable

{h) Al liabilities and obhgatmns of Seller or any Affihate thereof representmg .

e mdebtedness for money borrowed (or any reﬁnancmg theréof)

(1) All Ilab111t1es and obllgat:ons ﬁ'om any mtercompany payables or mtercompany

loans owed to Seller ar any of its Afﬁllates from the Busmess

R () Any and all amounts owed by Seller to ET Power pursuant to the Subordmated e
Loan Agréement by and among Seller, ET Power and Calyon New York Branch (Fk/a Credlt Lyonnais. . -

New York Branch), dated as of May 24 2001; and

&) Al llablhtles and’ obhgatlons arising under the' Purchased Project Contracts prior
to the Closing, including starting/operating hours ¢osts incurred-in connection with the LTSA; and

() - All interests and liabilities that have not been otherwise assumed pursuant to this
Agreement, to the extent that applicable law permits this sale under Section 363 of the Bankruptcy Code
to be free and clear of such interests and liabilities.

ARTICLE 3
'CLOSING; PURCHASE PRICE

Section 3.1 Closing. Subject to the terms and conditions hereof, the consummation of the
Transactions (the “Closing”) shail take place at the New York office of Latham & Watkins LLP, at 10:00
a.m. local time, or at soine other mutually agreeable time and location, on a mutually acceptable date
within three (3) Business Days following the date on which the conditions set forth in Article 8 and
Article 9, other than those conditions that by their nature are to be satisfied at the Closing, have been
either satisfied or waived by the Party for whose benefit such conditions exist, or at such other time and
place as the Parties may mutually agree. The date on which the Closing occurs is referred to herein as the
“Closing Date” The Closing shall be effective for all purposes immediately upon receipt of the Purchase
Price by Seller on the Closing Date. At the Closmg, and subject to the terms and conditions hereof, the
following shall occur:

{a) Seller shall execute and deliver, or cause to be executed and delivered, to
Purchaser the following:
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(1) instruments of transfer and conveyance, properly executed and
acknowledged by Seller in such customary form as is reasonably acceptable to both Seller and
Purchaser, that are necessary to transfer to and vest in Purchaser all of Seller’s right, title and
interest in and to the Purchased Assets or which would otherwise be required by a Title Insurer
{inctuding such entity documents and autherizations as a Title Insurer would require), including:

(A)  the Bill of Sale;
(B)- the Assignment and Assumption' 'Ag;r:ee::n.afc-z.n't;i and
(C) - the Deeds;
(ii) | a certificate and affidavit of non-foreign status of Seller pursuant to

Section 1445 of the Code, properly executed by ‘Se]ler (or Sel!er s tax parent Afﬁhate as
applicable); '

“(lii)  those documents required to be delivered to Purchaser by Seller pursuant C

to Amcte 8 or in accordance with the pmv1510ns of any Ancillary Agreement

_ (iv) all Consents obtained by Seller w1th réspect ‘o the sale and purchase of L
the Purchased Assets, if any, with respect to the transfer of any Purchased Pro;ect Contract or. PV I

Purchased Permnt or the consummanon of the Transacnons

N

(%) evidence, in form and substance, reasohably satlsfactm'y to Purchaser. .

demonstratmg that Seller has obtained Seller’s Regulatory Approvals; and
(vi) ~ the O&%M Termination Agreement.

(b) Purchaser shall execute, or cause fo be executed, to the extent required, and
deliver, or cause to be delivered, to Seller the following:

() the Estimated Purchase Price by wire transfer of immediately available
funds to an account or accounts designated by Seller in writing at least three (3) Business Days
prior to the Closing Date;

(i)  the Bill of Sale;
(1ii)  the Assignment and Assumption Agreement;

(iv)  those documents required to be delivered to Seller by Purchaser pursuant
to Article ¢ or in accordance with the provisions of any Ancillary Agreement; and

(v) evidence, in form and substance reasonably satisfactory to Seller,
demonstrating that Purchaser has obtained Purchaser’s Regulatory Approvals.

(©) Stibject to the occurrence of and contemporaneously with the Closing, each Party
shall execute and deliver, or cause to be executed and delivered, such of the Ancillary Agreements which
such Party is required to execute and deliver, or cause to be executed and delivered, as applicable, at or
upon the Closing and which such Party has not previously executed and delivered, or caused to be
executed and delivered, as applicable.
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Section 3.2 Base Purchase Price. The base purchase price for the Purchased Assets being sold
shall be Four Hondred and Sixty-One Miltion and Three Hundred Thousand Dollars (U.S.
$461,300,000.00) (such price on the Closing Date being referred to as the “Base Purchase Price”).

Section 3.3 Adjustments to Base Purchase Price. “Ihe Base Purchase Price shall be subject to
‘such adjustments as are specified in this Section 3.3 and as may occur under the provisions of Section 3.5

5 (this Sea_;tion 3.3 and Section 3.5 being referred to as the “Adjustment Sections,” and the Base Purchase =~ -~ '
_ Price as so adjusted is herein referred to as the “Purchase Price™). The Base Purchase Price shall be

adjusted to account for (i) the items prorated as of the Closing Date pursuant to Section 3.4 and (ii) any
Nonassignable Assets pursuant to Section 6.17. ' : '

(a} The Base Purchase Price shail be adjusted to account for the items prorated as of
the Closing Date pursuant to Section 3 4. : g -

Section 3.4 Prorations.

R {a) Purchaser and Séllcr_ agree that, except as otherwise specifically provided in this
Agreement, (i) all of the prepaid items (excluding all Taxes and except specifically as to Property Taxes, .

which shall be handled in the manner provided in Section 6.6) incurred by Seller prior to the Closing Date " -

but on account of periods both.prior to and following the Closing Date, shall be prorated and charged :'a's‘

‘of the Closing Date, without any duplication of payment urider the Purchased Project Confracts or this o
Agreement, with Seller liable to the extent such items relate to any time periods ending on or prior to the Lo

Closing Date, and Purchaser liable to the extent such itemis relate to periods after the Closing: Date

(measured in the same units used to compute the itemn in question and otherwise measured by calendar -~ '
. days) including, subject to Section 2.1(¢), payments for supplies delivered after the Closing Date whether =~

or not ordered prior to the Closing Date, and (ii) all unpaid Jiabilities and obligations, as of the Closing
Date, to pay for, purchase or acquire assets, goods, raw materials, supplies or services ordered by Seller in

" the Ordinary Course of Business prior to the Closing Date, shall be prorated and charged as of the Closing '

Date, without any duplication of payment under the Purchased Project Contracts or this Agreement, with’
Seller liable to the extent such items were received and consumed during any time periods ending on or
prior to the Closing Date, and Purchaser liable for all other such liabilities and obligations; provided, in
each case, that, notwithstanding anything to the contrary herein, Purchaser shall not pay any amount
under this Section 3.4 that constitutes an Excluded Liability, and Seller shall not pay any amount under
this Section 3.4 that constitutes an Assumed Liability.

(b) In connection with the prorations referred to in Section 3.4(a), in the event that
actual figures are not available at the Closing Date, the proration shall be based upon the applicable
amounts accrued through the Closing Date or paid for the most recent year or other appropriate period for
which such amounts paid are available. All prorated amounts shall be recalculated and paid to the
appropriate Party within thirty (30) days after the date that the previously unavailable actual figures
become available and, in any event, Seller or Purchaser, as applicable, shali provide written notice to the
other Party within three (3) months from the Closing Date with respect to any items that will be prorated
hereunider. Seller and Purchaser shall furnish each other with such docurnents and other records as may

be reasonably requested in order to confirm all proration calculations made pursuant to this Section 3.4.
Section 3.5 Procedures for Closing and Post-Closing Adjustments.

(a) At least twenty (20) but not more than thirty (30) calendar days prior to the
anticipated Closing Date, Seller shall prepare and defiver to Purchaser an estimated closing statement (the
“Estimated Closing Statement”) that shall set forth Seller’s best estimate of all estimated adjustments to
the Base Purchase Price required by this Agreement to be made as of the Closing Date (the “Estimated
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Closing Adjustment”).  Within ten {10} calendar days after the delivery of the Estimated Closing
Statement by Seller to Purchaser, Purchaser may object in good faith to the Estimated Closing
Adjustment in writing, If Purchaser objects in good faith to the Estimated Closing Adjustment within
such ten (10)-calendar day period, the Parties shatl attempt to resolve their differences by negotiation. 1f
the Parties are unable to reach resclution prior to the anticipated Closing Date (or if Purchaser does not
timely object to the Estimated Closing Adjustment as provided above), the Base Purchase Price shall be
adjusted at the Closing by the amount of the Estimated Closing Adjustment. The Base Purchase Price
adjusted by the Estimated Closing Adjustment or such other amount apreed 1o by the Parties shall be the
“Estimated Purchase Price”. S o :

(b) As soon as practicable after the Closing Date but not later than sixty (60)
" calendar days after the Closing Date,’ Seller shall prepare and deliver to Purchaser a final closing

statement (the “Post-Closing Statement”) that shall set forth Seiler’s determination of ail acwal ~

adjustments to the Base Purchase Price required by this Agreement to he made as of the Closing Date to
the extent not reflected in the Estimated Purchase Price (the “Proposed Post-Closing Adjustment™). The °

Post-Closing Statement shall be prepared using substantially the same accounting principles, policies,
* methods and procedures as Seller'used in connection with the calculation or determination of the iterns

" reflected on-the Estimated Closing Statement:* Seller and Purchaser agree to cooperate, and will cause E

their and ‘their Affiliates™ agents, representatives and personinel to cooperate, to exchange information and

material used to prepare or necessary for Seller to prepare, the Post-=Closing Statement and informatibq o

- relating thereto.

S e

* by Seller to Purchaser, Purchaser may object in good faith to the Proposed. Post-Closing Adjustment in

ey ¢ Within thirty (30) calendar days afier the delivery-of the Post-Closing Statement '

writing, stating in réasonable detail each of its objections thereto and the basis therefor and its proposed -

calculation of any disputed adjustment. To the extent any amounts-are undisputed or not timely objected
- 1o, the Estimated Purchase Price ‘shall be further adjusted (the “Initial Post-Closing Adjusiment”) by the'
* amount of the Proposed Post-Clasing Adjustment not in dispute or not timely objected to, effective as of *

the earlier of the date Sellér receives Purchaser’s written objections to the Proposed Post-Closing
Statement or the date such objections are due.

(d) If Purchaser objects in good faith to any portion of the Proposed Post-Closing
Adjustment as provided above, the Parties shall attempt to resolve such objection by negotiation, and 10
the extent the Parties ar¢ unable to resolve any such objection, then the Independent Accounting Firm
shall be retained to resolve all remaining objections. The Parties shall submit in addition such
memoranda, arguments, briefs and evidence in support of their respective positions, and in accordance
with such procedures, as the Independent Accounting Firm may determine.

(e) Within twenty (20) Business Days following the due date of such submissions, as
to each objection to the Estimated Purchase Price, the Independent Accounting Firm shall resolve all
remaining objections (and only such matters) on a timely basis. Such determination by the Independent
Accounting Firm shall be final and binding between the Parties as to such adjustments of the Estimated
Purchase Price and shall not be subject to further challenge by the Parties,

H Upon the determination of the appropriate adjustments, the Parties shall
effectuate such adjustments by including them in the payments to occur at the Closing or, if such
adjustments result in payments being due from one Party to the other after the Closing, by the Party from
whom such payment is due delivering the payment to the other Party no later than ten {10} Business Days
after such determination, by wire transfer in immediately available funds or in any other manner as
reasonably requested by the payee, together with interest thereon from the Closing Date to the date of
payment at a rate of interest equal to the rate payable under the Prompt Payment Act, 31 U.S.C. Section
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3901 et seq. In each case, the recipient Party shall designate the account to which such payment is to be
made at least two (2) Business Days prior to the date such payment is due.

(g) Subject to the foregoing, the Independent Accounting Firm may determine the
issues in dispute following such procedures, consistent with the provisions of this Agreement, as it deems
appropriate to the circumstances and with reference to the amounts in issue. The Parties do not intend to
impose any particular procedures upon the Independent Accounting Firm, it being the desire of the Parties

‘that any such disagreement shall be .resolved as- expeditiously: and inexpensively as reasonably

_practicable. Each. of the Parties shall prov1de the Independent Accounting Firm with such reasonable .
access to documents and personnel as the Independent Accountmg Firmn may reasonably request and

otherwise shall cooperate with the Independent Accounting Firm in the conduct of its work under this

Section 3.5. The Independent Accounting Firm shail .have no liability to the Parties in connection with. - -
services, except for acts of bad faith, willful misconduct or gross negligence, and the Parties shail provide ..

such indemnities to the Independent Accountmg Firm as it may reasonably request consistent with the .
foregoing. :

(h) . The fee,s and dlsbursemems of the Independem Accountmg Firm for the

- reso]utlon of any dispute sent to'such ﬂnn shall be paxd one—ha]f by Seller and one-half by Purchaser.

Section 3.6: A]Iocatmn of Purchase Pnce The Purchase Prme a.nd the Assumed Liabilities shall S
‘be allocated among the Purchased Assets- in.accordance with an allocation proposed by Seller and - - .
reasonably acceptable to Purchaser, which shall be prepared in accordarice with Section 1060 of the Code .. -
and delivered by Seller to Purchaser within.ninety (90) daysafter the Purchase Price has been determined - ;' - |
(“Final Allocation”). Seller (and its. Affiliates) will, at their own cost, file Internal Revenue Service Formy: - .,
8594 and all other Tax Returns, consistently with the allocation -of the Purchase Price and the Assumed =~ .-

" Liabilities to the Purchased Assets as provided in accordance with this Section 3.6, as necessary for Seller

or its Affiliates’ tax filings. Each Party agrees promptly to provide the other with any addmonal.:;
information and reasonable. assistance reguired to. complete Form 8594 or as may be required under . -

applicable Law to report the Final Allocation.
‘ ARTICLE 4

REPRESENTATIONS AND WARRANTIES OF SELLER

Setler represents and warrants to Purchaser, as of the Effective Date and as of the Closing Date,
except as set forth in the Schedules prepared by Seller, as follows:

Section 4.1 Organization and Existence. Seller is a limited liability company, duly formed,
validly existing and in good standing under the laws of the State of Delaware, and has all requisite power
and, subject to any required Bankruptcy Court approval, authority to own, use, lease, operate and transfer
-its propemcs and to carry on the Business as now being conducted. Seller is duly qualified to do business
and is in good standing in all jurisdictions in which Seller is conducting activities of the Business,
including the State of Mississippi; except where such failure to be in good standing would not,
individually or in the aggregate, be reasonably likely to have a Material Adverse Effect.

Section 4.2 Execution, Delivery and Enforceability. Subject to any required Bankruptcy Court
approval, Seller has all requisite Jimited liability company power and autherity to execute and deliver, and
perform its obligations under, this Agreement and the Ancillary Agreements to which it is or becomes a
party and to consummate the Transactions. Subject to any required Bankruptcy Court approval, the
execution and delivery by Seller of this Agreement and of the Ancillary Agreements to which it is or
becomes a party, the performance by Seller of its obligations hercunder and thereunder and the
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consummation by Seller of the Transactions, have been duly and validly authorized by all necessary
limited liability company action required on the part of Seller and no other action s required on the part
of Seller or its members to give effect to Seller’s obligations hereunder and thereunder. Subject to the
entry and effectiveness of the Bidding Procedures Order and the Sale Approval Order, and assuming that
this Agreement and the Ancillary Agreements to which Purchaser is or becomes a party constitute valid
and binding obligations of Purchaser, this Agreement constitutes, and the Ancillary Agreements to which
Seller is or becomes.a party,when executed and delivered by it shall constitute, the valid and binding
obligations. of Seller, enforceable against it in accordance with its and their respective terms, except as
such- enforceability may be limited by bankruptcy, insolvency, rearganization, moratorium or other
similar laws of general application relating to.or affecting the enforcement of creditors’ rights and by~
general equitable principles. ' -

PEIER TS DAt DR A

.. Section 4.3 No Violation. . No Consent, approval, authorization of, declaration, filing or -

registration with any Governmental Authority is required to be made or obtained by Seller in connection:

with the execution, delivery and performance by Seller of this Agreement and the Ancillary Agreements-~ L

and the consummation by Seller of the Transactions contemplated by this' Agreement and the Ancillary . -

. Agreements to which it is or becomes a party, other than: (i) Consents, approvals, authorizations of, - EREEE
declarations -or filings with, the Bankruptcy Court (“Bankruptcy Couri Requirements”™), (i} Seller’s- -«
Regulatory. Approvals, (iii) the filing of required notifications under the HSR Act and the receipt of any '

-necessary approvals. thereunder, in each case if applicable, and (iv) other approvals, Consents,: -
declarations, filings and registrations, set-forth in Schedule 4.3. The iterns referred to'in clauses (i), {ii)”
and (i) are: hereinafter referred to-as the “Third Party Requirements” and the items referred to in clause "

- {(iv)-above;are heremafier referred to as the “Sefler’s Consents”. SRR A

. . Section 4.4 Compliance with Laws. To Seller’s Knowledge, Seller is not (by virtue of any past
.or present -action, omission to act, Project Contract or any occurrence or siate of facts whatsoever) in-
violation or in breach of any. provision or. term of any Law applicable to Seller, the Project, the Project * =" <
Site, or the conduct-of the Business, except where such violation would not reasonably be expected ol

* have a Material Adverse Effect. . ST o ~ Fl T el

Section 4.5 Permits. Except for the Permits listed on Schedule 2.2(b), Schedule 2.1(f) sets forth
all material Permits required by Law for the ownership, lease and operation by Seller of the Purchased
Assets, the Project and the Project Site, as operated by Seller on the Effective Date, except for such
Permits the failure of which to obtain or maintain would not reasonably be expected to have a Material
Adverse Effect. Except as set forth in Schedule 4.5, each material Purchased Permit is held by Seller and
is valid and in full force and effect. Except as set forth in Schedule 4.5, Seller is in compliance with the
Purchased Permits and all of its obligations with respect thereto, except to the extent that any such failure
to comply would not reasonably be expected to have a Material Adverse Effect.

Section 4.6 Consents and Approvals. Subject to entry and effectiveness of the Bidding
Procedures Order and the Sale Approvat Order, assuming that all other Third Party Requirements are
satisfied, made or obtained and remain in full force and effect, upon receipt of the Consents, approvals
and authorizations listed in Schedule 43 and except as set forth in Schedule 4.6, none of the execution,
delivery nor performance of this Agreement and the Ancillary Agreements to which Seller is or becomes
a party by Seller, will:

{(a) violate, or conflict with, or result in a breach of, any provisions of the certificate
of formation, limited liability company agrecment of other organizational documents of Seller;

(b) {i) result in a default {or give rise to any right of termination, purchase, first
refusal, cancellation, acceleration or guaranteed payment) under, or conflict in any material respect with,
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" of the Bidding Procedures Order and the Sale Approval Order, Purchaser shall not be subject to ¢laims,::

or result in a material breach of, any of the terms, conditions or provisions of any Project Contract or any

note, bond, mortgage, loan agreement, deed of trust, indenture, license or agreement or other instrument

or obligation to which Selier is a party or by which Seller or any of the Purchased Assets is bound or (i1}

violate in any material respect any Law applicable to Seller or the Purchased Assets, except, in the case of

clauses (i} and (ii) above, for such defaults (or rights of termination, purchase, first refusal, cancellation,

acceleration or guaranteed payment), conflicts, breaches or violations which (x) would not, individually

or in the aggregate, reasonabl} be expected to have a Material Adverse Effect or (y} are excused by or o
'~ unenforceable as a result of the filing of the Bankruptcy Case or the applicablllty of any provision or any-'.""i S

) appheab]e ]aw of the Bankruptcy Code; or R

- () result in 2 material Encumbrance on the Purchased Assets, other than Permitted
Encumbrances. . ' -

Section 4.7 ngatmn (1) Except as raised.in connection w:th the pendency of the Bankrupicy
Case and except as set forth in Schedule 4.7, as of the Effective Date, there is no suit, action, proceeding . = .- -
or investigation (whether at law. or equity, before or by any Governmental Authority, or before any - .~
“arbitrator} periding or, to the Knowledge of Seller, threatened:against or affecting Seller (collectively; i+
- “Seller Ltt:galton”), the outcome of which would reasonably be expected to- have, individually or in‘the - :
“aggregate, a Matenal Adverse Effect nor is thers. any Order outstanding against Seller that would P
reasonably be expected to. have mdmdually orin the aggregate, a Material Adverse Effect, noris there -~
" ‘any suit, action, meeedmg or investigation: pending or, to the Knowledge of Seller, threatened that
“challengés or' seeks to enjoin, alter or delay the Transactions; and (ii) assuming the entry and effectiveness

~ litigation or liabilities in conuection with the consummation of the: sale - of the Purchased Assets a5
. contemplated by this Agreement L ‘ -

Sectlon48Pr01eet Contract Matters L - | IR TR SR

(a) Seller has made available compiete and aceurate copies of all Purchased Project :
Contracts (including all amendments, modifications, supplements, schedules and exhibits thereto material
to Seller) to Purchaser.

(b Each of the Purchased Project Contracts is valid, binding and, subject to payment
of all Cure Amounts payable to effectuate, pursuant to the Bankruptey Code, the assumption and
assignment to Purchaser of such of those Purchased Project Contracts which are also Assumed Contracts
under the Sale Approval Order, if applicable, enforceable against Seller, to the extent set forth therein,
and, to Seller’s Knowledge, the other parties thereto, in accordance with its terms, in each case except as
such enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or other
similar laws of general application relating to or affecting the enforcement of creditors’ rights and by
general equitable principles, and is in full force and effect. Except as set forth in Schedule 4.8(bX1), and
other than with respect to monetary defaults by Seller under Purchased Project Contracts that are curable
by payment of all Cure Amounts payable to effectuate, pursuant to the Bankruptey Code, the assumption
and assignment to Purchaser of such Purchased Project Contracts under the Sale Approval Order, if
applicable, Seller, and to Seller’s Knowledge each of the other parties thereto, has performed all
obligations required to be performed by it to date under, and is not in default in respect of, any of such
Purchased Project Contracts, and there is not a default thereunder or claim of default and there has not
cecurred any event which, with the passage of time or the giving of notice or both, would constitute a
default thereunder, on the part of Seller, or to Seller’s Knowledge, on the part of any other party thereto;
in each case, other than where the failure to perform or such default would not, individually or in the
aggregate, be reasonably likely to have & Material Adverse Effect. Except as set forth in Schedule
4.8(bXii), and other than with respect to monetary defaults by Seller under Purchased Project Contracts
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that are curable by payment of all Cure Amounts payable to effectuate, pursuant to the Bankruptey Code,
the assumption and assignment to Purchaser of such Purchased Project Contracts under the Sale Approval
Order, if applicable, to Seller’s Knowledge, Seller has received no written claim or notice from any other
party to any such Purchased Project Contracts that Seller has breached any obligations to be performed by

it thereunder, where the consequence of such breach or default would reasonably be expected to have a
Material Adverse Effect. Schedule 4.8(b)(iii) identifies all Post-Petition Contracts included within the

" Purchased Pro;ect Contracts other than open purchase orders or other Contracts that do not.meet the -+
requirements of Purchased Project Contracts and which were entered into.in the Qrdinary Course of -
‘Business. Except as set forth in Schedule 4 8(b)iv), none of the Post-Petition Contracts included wuhm__ L
the Purchased Project Contracts contains any provisions restricting its assumption and assignment to .. - -
Purchaser pursuant to the terms of this Agreement. .

{c} ' Except for thc Excluded Project Contracts, the Purchased Project Contracts and.

Permitted Encumbrances, there are no contracts, licenses or any other written agreements relating to the

_Purchased Assets that, aftér Closing, will result in the imposition of any matenal liability or.obli gat:on on ., -
Purchaser or the Purchased Assets. . . .

Sect:on 4 9 Tanglble Personal Property and lnventory Seller has in all materials -
respec?s good and marketable title to, or a valid leasehold interest in, or valid rlghts 1o use, the Tangible. -
~Personal Propesty:and Inventory, free and clear of all Encumbrances, except Permitted Encumbrances and
other mmor encumbranccs that in the aggregatc donot materlally mterfere wnth the pres.ent use the.reof

Sectmn 4 10 Owned Rea] Property, Easements

: ' :“l‘f "(a) - Schedule 2.1(a) lists all of the Owned Real Property Schedule 2. l(b) hsts each— S
of the Easements.” Seller or Southaven Properties, as applicable, has, and shall convey to Purchaser at. the. -
- Closing, (i) with respect to the Owned Real Property, good, marketable, indefeasible and -insurable (at -

ordinary rates) fee simple title of record in all of the Owned Real Property, free and clear of all . -

Encumbrances, except Permitted Encumbrances, and (ii) with respect to the Easements, vahid title in its
rights as grantee, free and clear of all Encumbrances, except Permitted Encumbrances.

(b} True and correct copies of the existing title insurance policies, docuwments
referenced in such policies and current as-built surveys (collectively, the “Survey”) related to the Real
Property have been made available to Purchaser. Seller or Southaven Propertics, as applicable, is in
possession of all Real Property. There are no outstanding options or rights of first refusal to purchase the
Owned Real Property or Easements or any portion thereof or interest therein, or similar Encumbrances
pertaining to the Owned Real Property or Easements, except Permitted Encumbrances, and there are no .
tenants under any written leases on the Owned Real Property.

{c) Except as set forth in Schedule 4.10, as of the Effective Date, Seller has not
received actual written notice of any proceedings pending or, to the Knowledge of Seller, any threatened
condemnation of, or for the reduction of {or any contemplated increase in) the assessed valuation of, the
Purchased Assets.

(d) Except as set forth in Schedule 4.10, none of the Easements requires any Consent
of the grantor to the sale, conveyance, assignment, transfer or delivery thereof to Purchaser.

{e) As of the Effective Date, Seller has not received actual written notice from any
Governmental Authority having the power of condemnation or eminent domain over the Real Property
that it has commenced or, to Seller’s Knowledge, intends to exercise the power of condemnation, eminent
domain or a similar power with respect to all or any part of the Real Property.
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Section 4.11  Leased Real Property.' Seller has no Leased Real Property.
Section4.12  Condition and Sufficiency of Purchased Assets.

{2} Except as set forth in Schedule 4.12(a), all of the Tangible Personal Property and
Purchased Inventory, and each appurtenance to the Owned Real Property, inciuding all buildings,
' fixtures, ‘component fpaﬁs,- ther constructions and other improvements thereon and thereto, is, in all
** material fespects, in good operating condition and repair, subject only to ordinary wear and tear, has been S
maintained, in al] material respects, by Seller since May 30, 2003 in accordance with Good Industry = '
Practices, 4nd is reasonably suitable for its present use, reasonable wear and tear.and rontine maintenance R
excepted; provided that Seller makes no representations or warranties {o Purchaser as to the absence of
latent defects or any other deficiency, or damage, wear or tear not discovered or reasonably discoverable '
in the course of the most recently conducted routine inspection of the Project conducted in. accordance L

with Good Industry Practices. '

‘ i(b) Except (i) to the extent an}f Pi.ir_chgsgfd ‘,Pro_'j'ect _Cc_mﬁéct or Purchased Permit may
. not be assigned or may not be assignable in whole or in part to Purchaser, (ii) for changes occurring after

the Effective Date in the Ordinary Course:of Business and the provisions of this Agreement, (iii) itemsof - oA

movable property readily available commercially, (iv) Fuel, (v) the: Project Insurance Policies owned by " -

Seller or its Affiliates, (vi) the Excluded Assets set forth in Part-1.of Schedule 4.12(b) and (vii) any." |

" approvals required for Purchaser’s operétion of the Project that were not required for Seller as of the .
Effective Date, the Purchased Assets constitute in all material respects all of the assets, properties, rights’”
{inchiding any real property rights) and interests used in connection with the operation of the Project as o
the Effective Date and aré sufficient for the continued operation of the Project in substantially the same .
manner as operated by Seller as of the Effective Date. Except as set forth in Part 1T of Schedule 4.12(b), " ** " -
as of the Effective Date, there have been no material changes in the operation of the Project since May 30, =, .~

"' Section 4.13 Intellectual Property. Any and all .registered. patents, trademarks, and
copyrights, and applications therefor, owned by Seller or its Affiliates and used in connection with the
Business or the Project are set forth in Part 1 of Schedule 4.1 3. Except as set forth in Part Il of Schedule
4.13 and except as would not reasonably be expected to have, individually or in the aggregate, a Material
Adverse Effect: (i) Seller (A) owns, free and clear of all Encumbrances, except Permitted Encumbrances,
or (B) pursuant to the terms of the Purchased Project Contracts listed or described in Part I3 of Schedule
4.13 and the Excluded Project Contracts listed or described in Part IV of Schedule 4.13, otherwise
possesses a valid right to use, all Intellectual Property Rights currently employed in the operation of the
Business or the Project, as they are currently used or authorized to be used by or for Seller in connection
with the Business or the Project, and (ii) to Seller’s Knowledge, the business and activities of Seller and
its Affiliates related to the Business or the Project, do not conflict with or infringe upon any velid and .
enforceable Intellectual Property Right of any other Person. As of the Effective Date, no Person has
notified Seiler or its Affiliates in writing that Seller’s or its Affiliates’ conduct of the Business or the
Project infringes on or otherwise violates the Intellectual Property Rights of any Person and, to Seller’s
Knowledge, except as would not reasonably be expected to have, individually or in the aggregate, a
Materia) Adverse Effect, no Person is infringing on or violating any Intellectual Property Rights owned
by Seller and used in connection with the Business or the Project. All Intellectual Property Rights set
forth in Part [ of Schedule 4.13 consist of license and similar rights from third parties who are not
Affiliates of Seller. Subject to receipt of the counterparty consents described in Part I of Schedule 4.13,
and except with respect to any shrink-wrap, click-wrap, er off-the-shelf software, upon entry by the
Bankruptcy Court of the Sale Approval Order, Seller has the right to provide and transfer to Purchaser for
Purchaser’s use in connection with the Business and the Project all of the Purchased Intellectual Property.
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Section 4.14  Brokers. Except for Houlihan Lokey Howard & Zukin, whose fees will be paid
by Seller on the Closing Date, no agent, broker, finder, investment or commercial banker, or any other
Person is, has eamed or will be entitled to any broker’s, finder’s or similar fee, commission or payment
arising in connection with this Agreement or any of the Transactions as a result of any agreement,
commitment or action by Seller or any Affiliate thereof.

Section 4.15  Envirormental Matters.
. (a)  Except as set forth in Schedule 4.15(a), to Seller’s Knowledge, during the period

of Seller’s ownership or control of the Project or the Project Site: {i) the Project is in material compliance .

with applicable Environmental Laws, including Environmental Permits issued pursuant thereto; (ii) no

Environmental Conditions exist at, on, or under the Project Site (including any resulting from any

‘dispusal, release or migration of Hazardous Substances onto the Project Site), except those that are in -

compliance with Environmental Laws -or for which Remediation has been substantially completed in . - ‘
matetial compliance with all Environmental Laws; (iii) no underground storage tanks are owned, <. ...

operated, leased or used by Seller at the Project Site; and (iv) all matenal Perinits required under. -

. Environmental Laws for conducting the operations of the Project or the Project Site as currently being ... - ,
operated (compléte’ copies of each of which have-been héretofore provided to Purchaser), have been.... .

obtained or applied for and, to the-extent obtained, are currently in full force and effect, and there are no...
' liens or deed restrictions (other than Permitted Encumbrances) that have: arisen or have been imposed .
- pursuant to any Environmental Law on the Project or the Project Site., ed y

: ~ (v)" - Except as disclosed in' Schedule 4.15(b):- (i) the Purchased Assets, the Project
‘and the Project Site are not the subject of any pending or, to Seller’s Knowledge, threatened
Environmental Claims; and (ii) to Seller’s Knowledge {A) Seller has disclosed to Purchaser all pending -
‘Environmental Cldims with Tespect to the Project or the Project Site and’ (B) no circumstances or ...
conditions exist which reasonably would be expected to give rise to an Environmental Claim with respect -, -
to the Project or Project Site. ' o g

{(c) Seller has made available to Purchaser all material Environmental Reports that
are within the possession or control of Seller, exctuding any Environmental Reports in the possession or
control of a Goldman Affiliate but not in the possession of Seller or any if its subsidiaries.

Section 4.16  Tax Matters.

{a} Seller or an Affiliate of Seller has prepared and timely filed all Tax Returns
relating to the Business and the Purchased Assets required to be filed by Seller or any of its Affiliates
with any Governmental Authority, and has paid in full all Taxes due and payable by Seller.

(b} With respect to all amounts in respect of Taxes imposed with respect to the
Purchased Assets relating to all taxable periods {or portions thereof) ending on or before the Closing
Date, all such amounts due and payable and required to be paid by Seller have been paid, and there are no
liens for Taxes upon the Purchased Assets except for liens for Taxes not yet due.

Section 4.17 Employee Matters.

{a) The Employees as of the Effective Date are listed in Schedule 4.17(a). Except
for the Employees, no other .individuals work regularly at the Project Site and no other individuals
employed by Seller or Sellet’s Affiliates perform substantially all of their work in support of the Project.
To the Knowledge of Seller, all Employees are legally able to work in the United States.
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(b) With respect to the Employees, and except as listed in Schedule 4.17(b), to
Seller's Knowledge and in each case as would not reasonably be expected to result in a Material Adverse
Effect, (i) Seller has properly classified each Employee as exempt or non-exempt under the Fair Labor

[

Standards Act and has paid or properly accrued in the Ordinary Course of Business all wages and

compensation due to Employees, including overtime pay, vacations or vacation pay, helidays or holiday

pay, sick days or sick pay, and bonuses; (ii) Seller is in compliance with all applicable Laws; and (lu)

there is no suit, action, mvestlganon charge, claim or proceeding pending or threatened.

(c} o As of-theinfectwe Date, none of Seller or any of its Afﬁl:ates' isa party to any

. collective bargaining agreement or other union Contract applicable to -any Employee. To Selier’s: -

Knowledge and except with respect to matters or events that have arisen or occurred since the Effective
Date that have not resuited in, or would not be reasonably expected to result in, a Material Adverse

Effect: no such collective bargaining agreement determines the terms and conditions of any Employee; no -

collective bargaining agent has been certified as a representative of any of the Employees; no . . .
representation campaign or election is pow.in progress with respect to any of the Employees; and no = 0 1
representation petition has been filed with the National Labor Relations Board. To the’ Knowledge of .+ Fo 0 o

-Seller, except as set forth in Schedule 4.17(c).and except with respect to matters or events that have arisen

‘or occurred since the Effective Date that-have not resulted in, or would not be reasonably expécted to™ . v«

: result in, a Material Adverse Effect, (i) no current or former Employees are represented by, and there are .

no. union. organizing efforts with respect.to-the Project ‘or any Employees by, any unjon or labor <.
organization; {ii} there is no labor strike, slowdown;: sickout,: dlspute, lockout or work stoppage pending o 5
- . or threatened by any current or former Employees or any other Person relating to or affecting the Project; "
-+ “and {iii) there is no pending or threatened claim, complaint,’ grlevance ‘or proceeding against Seller orany’ ¢ -
of its Affiliates arising out of or under any collective bargaining agreement which relates to or pnees
related to current or former Emp[oyacs or other Persons with respect to work perfonned in suppcut ‘of the: - " -

Project.
Section 4.18 E_nipluyee- Benefit Plans.

(a) Schedule 4.18 contains a complete Jist of all Employee Plans as of the Effective
Date. No Employee Plan has tertns requiring assumption thereof by Purchaser.

(b) There are no liabilities, breaches, violations or defaults under or with respect to
any Employee Plan that could subject the Purchased Assets, Purchaser or any of Purchaser’s employee
benefit plans to any Encumbrance, tax, penalty or other liability that would result in, or could reasonably
be expected to result in, a Material Adverse Effect.

Section 4.12  Regulatory Status. Seller is an exempt wholesale generator (“EWG) within the
meaning of the Public Utility Holding Company Act of 2003,

Section 4.20  Insurance Coverage. Schedule 4.20 sets forth a complete and correct list, in all
material respects, of all Project Insurance Policies on the Effective Date. As of the Effective Date, all
such policies, bonds and arrangements are outstanding and in fall force and effect in accordance with
their terms, and Seller and its Affiliates have paid all premiums or other amounts due and owing to the
insurers in respect of the Project Insurance Policies,
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ARTICLE 5
REPRESENTATIONS AND WARRANTIES OF PURCHASER

, Purchaser represents and warrants to Seller, as of the Effective Date and as of the Closing Date,
except as set forth in the Schedules prepared by Purchaser, as follows:

Section 5.1 Organization and Existence. Purchaser is a corporaté agénby and instmihenta}ity of -
the United States 6f America, duly organized and validly existing under the Tennessee Valley Authority

Act of 1933, as amended, and has all requisite power and aughority under the laws of the United States of

-t

America and under its governing documents to-enter. into, execute and deliver and perform its obligations

 under this Agreement and the Ancillary Agreements and to consummate the Transactions.

Section 5.2 Execution, Delivery and Enfﬁrcéahility; The execution and delivery by Purchaser

of this Agreement-and of the Ancillary Agreements to which Purchaser .is. or becomes a party, the
petformance” by Purchaser of its obligations hereunder and thereunder and the consummation by

Purchaser-of the Transactions, have been, duly and validly authorized by all necessary action required.on’ . -

the part of Piirchaser and no-other acts, approvals, or proceedings on its part are necessary to authorize the

same. - Notwithstanding TVA’s-status as a corporate agency. and instromentality of the United States of

America created by and existing under and by virtue of the Tennessee Valley Authority Act of 1933, as ' - S

"+ amended, and as acting as to Real Property, as -agent-and: in the name of the United States of America, "
- assuming thé due’authorization, execution. and delivery by Seller of this Agreement and the Ancillary
“Agreements  to “which Seller is or. becomes: a~party, this .Agreement constitutes, and the Ancillary -~

" Agreements to Which-Purchaser is ‘or ‘becomes a party when executed by Purchaser shall constitute, the ~ ~ -

’ va]i(_f and tegally binding obligations of Purchaser, enforceable against Purchaser in accordance with its-7 ..
and ‘their fespective terms, except as’ such enforceability may be limited by bankruptcy, insolvency,: -

reorganization, moratorium of other similar laws of general application relating to ot affecting the
enforcemient of creditors’ rights and by general equitable principles. T

Section 5.3 No Violation. Subject to Purchaser obtaining Purchaser’s Regulatory Approvals and
Purchaser’s Consents, and except for compliance with the requirements of the HSR Act, if applicable,
neither the execution and delivery by Purchaser of thiz Agreement or any of the Ancillary Agreements to
which Purchase is or becomes a party, nor Purchaser’s performance or compliance with any provision
hereof or thereof, nor Purchaser’s consummation of the Transactions will:

(a) violate, or conflict with, or result in a breach of any provisions of the
organizational documents of Purchaser;

(b) (i) result in a material default (or give rise to any right of termination,
cancellation, acceleration or guaranteed payment) under, or conflict in any material respect with, or result
in a material breach of, any material terms, conditions or provisions of any note, bond, mortgage, loan
agreement, deed of trust, indenture, license or apreement Of other instrument or obligation to which
Purchaser is a party or by which Purchaser is bound, or (i) violate in any material respect any Law
applicable to Purchaser or any of its assets, except, in the case of clauses (i} and (ii) above, for such
defaults (or rights of termination, cancellation, acceleration or guaranteed payment), conflicts or breaches
which, individually or in the aggregate, could not reasonably be expected to have a material adverse effect
on Purchaser’s aunthority, right or ability to perform its obligations under this Agreement or any Ancillary
Agreement or to consummate the Transactions;

(c} violate, conflict with or result in a breach of any Law, Order or Permit applicable

to Purchaser or any of its assets; of
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{d) require the Consent of or from any Persor which, if not obtained, would prevent
Purchaser from performing its obligations hereunder, or require the declaration, filing or registration with
or notice to, authorization of, Consent or approval from any Person which, if not made, would prevent,
materially delay or materially impair Purchaser’s performance of its obligations hereunder or matetially
impair Purchaser’s authority, right or ability to consummate the Transactions.

Section 5.4 Brokers. No agent, broker, finder, investment or commercial banker, or any other
Person is, has earned or will be entitled to any broker’s, finder’s or similar fee, commission or payment -
arising in connection with :this 'Agréemeit or any of the Transactions as a result’' of any agrcemem =
commitment or action by Purchaser o : i :

- Section 5.5 thtgahun. ~Except as raised -in connection with the pendency of the Bankruptcy
Case and except as set forth in Schedule 5.5, there is no claim, action, proceeding or investigation
~pending or, o Purchaser’s :Knowledge, threatened against Purchaser befors any . arbitrator or .- -

..~ Governmental Authonty or any Order of any arbitrator or Governmental Authority binding on Purchaser .

- that, individually or in the aggregate, would reasonably be expected to result, or has resulted, in (a) the . . :

. institution -of legal proceedings to. prohibit or restrain the performance by Purchaser of Purchaser’s:..:- .- oy oooe

© -obligations under this Agreement or any of the Ancillary Agreemerits to which Purchaser is or becomes as -+ i 5o ‘

‘party, or the. consummation: of:the: Transactions, {b) a ¢laim agamst Seller or any of its Affiliates for‘

demages as .a result of ‘Purchaser-entering into this Agreemem or any of the Ancillary Agreements to. :

- which Purchaser is.or becomes a party or the consurnmiation by Purchaser of the Transactions or (c) a* - st

. material delay in-or material impairment of Purchaser’s performance of its obllgatmns under 'this*i "

" Agreement or any of the’ ‘Ancillary Agréements to' which’ Purchaser Jis or becomes a party or a matenal

" impairment of the authonty, nght or ablhty of Purchaser to consummate the Transactions.: .

Section 5.6 Financing. Purchaser has suff cient 1mmed1ately available funds to pay, in cash, the .
Purchase Price ‘and alf other amounts payable pursuant to this Agreement, the O&M Termination
-Agreement and-the Ancillary Agreements or otherwise necessary to consummate - the - Transactions - -
contemplated hereby and thereby:

Section 5.7 No Additional Representations and Warranties. Purchaser acknowledges and
agrees that, excepl as otherwise expressly set forth in this Agreement or any Ancillary Agreement, (a)
Setler does not make any representations or warranties about the Purchased Assets, the Project, the
Project Site or the Business, and (b) the Purchased Assets shall be transferred to Purchaser in their
condition at the time of Closing without any further representation or warranty of condition whatsoever.
Notwithstanding the foregoing, nothing in this Section 5.7 shall in any way diminish the liability of Seller
with respect to any breach of a representation or warranty expressly set forth in this Agreement or any
Ancillary Agreement,

Section 5.8 Solvency. Upon the consummation of the transactions contempiated by this
Agreement: (i} Purchaser will not be insolvent; (ii) Purchaser will not be left with unreasonably small
capital; (iii) Purchaser will not have incurred debts beyond its ability to pay such debts as they mature;
(iv) the capital of Purchaser will not be impaired; and (v) immediately following Closing, Purchaser will
have sufficient capital to continue the Business as a going concern (it being understood that Purchaser
will have no obligation to continue all or any portion of the Business as a going concern, subject to
Purchaser’s obligations to perform covenants and otherwise fulfill its commitments made pursuant to this

Agreement).

Section 5.9 Compliance with Law. Purchaser is in compliance with all Laws applicable to
it, except with respect to those violations that could not reasonably be expected to result in the issuance of
an Order restraining, enjoining or otherwise prohibiting Purchaser from consumimating the Transactions.
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Section 5.10  Anti-Money Laundering. If and to the extent applicable, Purchaser is in
material compliance with ail applicable provisions of: (i) the Uniting and Strengthening America by
Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (Public Law 107-
57} (“USA PATRIOT Act™y, (i) Executive Order No. 13224 on Terrorist Financing, effective September
24, 2001, and relating to Blocking Property and Prohibited Transactions with Persons Who Commit,
Threaten to Commit, or Support Terrorism; (iii) the International Emergency Economic Power Act (50
1J.5.C. 1701 et seq.), and-any applicable implementing regulations; (iv) the Trading with the Enemy Act |

(50 U.S:C. 50 ¢t seq.), and any applicable implementing regulations; and (v) all applicable legal . DT

 requiremients relating to anti-money laundering, anti-terrorism and economic sanctions in the jurisdictions, © "~ " o
in which such Purchaser operates or does business. Neither Purchaser nor any of its directors, officersor
Affiliates is identified on the United States Treasury Department Office of Foreign Asset Control’s .~ o

“(“OFAC”) list of “Specially Designated Nationals and Blocked Persons” (the “SDN List”) or otherwjse " .:’ S

the target of an economic sanctions program administered by OFAC; and Purchaser is not affiliated in any

- " way with, or providing financial or material support to, any such persons or entities. Purchaser agrees that
- $hould it, or-any of its directors, officers or Affiliates be named at any time prior to the Closing on the .

" SDN List, Purchaser shail inform Seller in writing immediately.

" Section 5.11 " Adequate Assm('an;:.e:of ‘Futﬁre;Perfon\nam.:e.- Purél:u.as:éf'—'has pjroﬁdé,d.or will

e be able to provide,at or prior to the Closing, adequate assorance of its future performance under-each

/" Bankruptey Code, and no other -or. further. assurance: will be necessary thereunder with respect to. an
© o Assumed Confract. Lt nnoow o0 - L - A
| ARTICLES

- COVENANTS OF EACH PARTY

Section 6.1 Efforts to Close. Subject to thie terms and conditions herein, each of the Parties shall
cooperate, and shall cause their agents and representatives to cooperate, with the other and use
Commercially Reasonable Efforts to consummate and make effective, as soon as reasonably practicable,
the Transactions, including the satisfaction of all conditions to the Closing set forth herein. Such actions
shall include, in the case of Seller, exercising Commercially Reasonable Efforts to obtain each of the
Consents of any Governmental Authority or other Person which is required for the Closing to occur or
required to transfer, convey and assign to Purchaser at the Closing any and all rights of Seller, including
contractual rights, necessary to operate the Purchased Assets, including Seller’s Regulatory Approvals,
Seller’s Consents and the Title Policy, and effecting all other necessary notifications, registrations and
filings, including filings under applicable Laws, including the HSR Act, if applicable, and all other
necessary filings with any Governmenta) Authority having jurisdiction over Seller or the Project. Such
actions shall include, in the case of Purchaser, exercising Commercially Reasonable Efforts to obtain each
of the Consents of any Governmental Authority or other Person which is required for the Closing to
occur, including Purchaser’s Regulatory Approvals and Purchaser’s Consents, and effecting all other
necessary notifications, registrations aad filings, including filings under applicable Laws, including the
HSR Act, if applicable, and all other necessary filings with any Governmental Authority having
jurisdiction over Purchaser. Each Party will provide the other with copies of all written communications
veceived by it from Governmental Authorities relating to the approval or disapproval of this Agreement,
the Ancillary Agreements or the Transactions and periodic updates with respect to the status of obtaining
such approval.

Section 6.2 Expenses. Except as otherwise provided in any provision of this Agreement, all
‘costs, fees and expenses incurred in connection with this Agreement and the Transactions, whether or not
the Closing occurs, shall be paid solely by the Party incurring such expenses. Notwithstanding the
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» +. . loss {(whether.or not covered by insurance) or any material emergency condition or unanticipated material .
- .. maintenance or repair, with respect.to the Purchased Assets, (iii) any event or citcumstance that makes any _
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foregoing, (i) costs associated with preliminary title reports or commitments and the Title Policy and the

endorsements thereto shall be bome by Purchaser; (ii) documentary, Purchased Project Contract and

license transfer or assignment fees, if any, will be bome by Purchaser; {iii) Transfer Taxes will be borne

by Purchaser, except that Seller shall bear the full cost of removing or releasing any Encumbrances on the

Project Site or any of the Purchased Assets (such as, for illustrative purposes only, any mortgages or

mechanic’s or materialmen’s. liens) required to be removed or released prior to Closing in accordance

with the terms -of this-Agreement; and (iv) the filing fee payable in connection with any notifications .

.required to be filed under-the HSR: Act.and the rules and regulations promulgated thereunder with respect . . . .
" to the Transactions shall be.borne by Purchaser. .All such charges and expenses shall be promptly settted  *
between the Parties at the Closing or upon termination or expiration of further proceedings of or under

this Agreement, or with respect to such charges and expenses not determined as of such time, as soon
thereafter as is reasonably practicable.. - - ... - - R TR U

_ Section 6.3 Notice‘dfc;zrtain Events. . o S . IR . _ f
e @) “Prior to Closing, upon ob'téiﬁing;.!.(nowledge of the same, Seller shall promptly .
notify Purchaser in writing of (i) any notice or other comm unication from any Governmental Authority in

connection-with or relating to. the Transactions; (i) any: material damage, destruction or other casua]_tj(;'

e condition that is reasonably. likely to cause the satisfaction of the conditions in Article 8 to be impossible .
or unlikely. - . _ - RLAREEES

(b)  Prior to Closing, vpon obtaining Knowledge of the same, Purchaser shall
promptly notify Seller in writing of (i) any notice or other communication from any Governmental |
Authority in connection with or relating to the Transactions; {ii) any material change in any condition L
with respect to the Purchased Assets, {iii). any event or circumstance that makes any representation or. =
warranty of Purchaser materially untrue, misleading or inaccurate and (iv) any fact or condition that is =
reasonably likely to cause the satisfaction of the conditions in Article 9 to be impossible or unlikely.

Secction 6.4 Conduct Pending Closing. Prior to consummation of the Transactions or the
termination or expiration of this Agreement pursuant to its terms, unless Purchaser shall otherwise
consent in writing (such consent not to be unreasonably withheld), and except (i) for actions which are
required by Law, (ii) for reasonable actions taken in response to an emergency or force majeure event and
promptly disclosed in writing to Purchaser, (ii1) for actions which arise solely from or are related to and
only affect the Excluded Assets or the Excluded Liabilities, (iv) as required by or resulting from the
Bankruptcy Case or otherwise approved by the Bankruptcy Court, (v) as required to comply with its
fiduciary duties as a debtor under Chapter 11 of the Bankruptcy Code or (vi) as otherwise contemplated
by this Agreement or disclosed in Schedule 6.4, Seller shall (and, except with respect to clause (d)(i)
below, where applicable, shall cause its Affiliates to):

{a} Operate and maintain the Project, or cause the Project to be operated and
maintained, in all material respects in accordance with the Ordinary Course of Business consistent with
Good Industry Practices, including (i) ensuring the provision of customary maintenance of the systems,
equipment and machinery of the Project in compliance with the manufacturer’s technical reguirements
and information and (ii) obtaining and maintaining all Emissions Allowances required under
Environmental Laws for the operation of the Project and the Project Site, all as may be consistent with
Section 6.10(a);
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(b) Not materially amend, modify, terminate, renegotiate or, except as required by its
terms, renew any Purchased Project Contract or waive any material default by or termination right
against, or release, settle or compromise any material claim against, any other party to a Purchased
Project Contract, in each case except in accordance with the Ordinary Course of Business;

(¢} Not sell, lease, license, transfer or dispose of, or remove from the Project Site, or

-make or enter into -any. Contract for the sale, lease, license, transfer, disposition, or removal of, anys: - oy e o o
_material assets or properties {other than obsolete or worn out asseis) which would be included in the ~
Purchased Assets, except disposition of Consiniables in the Ordinary Course of Business consistent with - -

past practices and Good Industry Practlces and any- salc, lease, license, transfer, or disposmon madeto. - 0w T
Purchaser; :

(4. . Not (|) incur. any ob]lgatlon for borrowed money or guarantee or otherwme‘
become Hable for the obligations of, or make any loan or advance to, any Persons, except as would after ..
the Closing constitute an Excluded Liability, or (ii) delay beyond its due date the payment or discharge of 170 ..
any account payable or other liability that, upon or after the Closingz, would be an Assumed Liability; -

provided that Seller may delay the payment or discharge of any liability or obligation the validity: of - :
.. which Seller is- disputing or contesting in good faith, to the extent such delay is in compliance with' . ii.c ~ i aia
- .Seller’s obligations under Section 6.4(b) and could not reasonably be expected to adversely affect, inany:— -~ !, . '
“material respect, the' dperations, maintenance or:physical condition of the Project, and such liability. er'...ix <

- "obligation, and any liability or obllgatlon ansmg from ' Seller s delay in the pay'ment or dlscharge thereof

‘ constltute Excluded Liabilities; - . : . dipetd F oy DR

() Except as otherwise required by the terms of any Empfoyce Plan and app]ncable
Law or as would not Tesult in any liability for Purchaser, not (i} materially increase the rates payable for -
budgets for salaries; wages, employee benéfits or any other aspect of compensation of any Employee -
prior to the Closing Date, except in the Ordinary Course of Business, or (i) make any promtse, directly or:
-~ indirectly, to Employees(whether in.writing ‘or not) with respect to continued employment Telated to the: <./ 7. 1w e
Project; provided that (for the avoidance of doubt) Selier may enter into ‘employment agreements and
retention bonus plans, policies, or agreements with Employeées so long as such plans, policies or
agreements are deemed Excluded Liabilities and do not resnlt in any liability or obligation of or for
Purchaser;

(f Use Commercially Reasonable Efforts to preserve the goodwill of all lessors,
licensors, independent contractors, distributors, suppliers, Governmental Authorities and others having
business relations with the Project or the Purchased Assets and otherwise maintain existing customary
business relationships with any lessor, licensor, independent contractor, distributor, or supplier of Seller
to the extent relating to the Project and customary relations with Governmental Authorities and
Employees, each in accordance with the Ordinary Course of Business;

(g) Not resolve, settle, waive or compromise any Environmental Claim or any
contingent liability or matter pending before a Governmental Authority or arbitrator relating to the Project
or the Business, except to the extent that such resolution, settiement, waiver or compromise could not
impose any post-Closing liabilities on Purchaser, require any post-Closing Remediation at Purchaser’s
expense or otherwise adversely impact Purchaser’s ownership, operation or use of the Project, the Project
Site or the Purchased Assets or conduct of the Business after the Closing;

(h) Not make any fundamental change to the Business;

() Not take any action that would result in the incurrence of any Encumbrance,
other than Permitted Encumbrances, on the Project Site or Purchased Assets;
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{1 Not take any action that would reasonably be expected to result in the alteration
of the FERC regulatory status of the Project;

(k) Not enter info any material agreement or obligation with respect to the Business,
except in the Ordinary Course of Business; and

- 1y~ - Not.cancel, terminate, fail to renew or materially amend, modify or change any ..,
| Permit; - R I C e e
(m) Not authunze or commn to do or agree to take whether in wntmg or otherwnse

any of the foregoing prohlblted actions; -

provided, however, that nothmg in thns Section 6.4 shall preclude Seller from (i) paying, prepaying or ,
otherwise satisfying any liability, (ii} incurring any liability or obligation to any third party in connection. .
with -obtaining -such . party’s Consent to any Transaction; provided that any and all such liabilities and:. ;0

obligations mcusred under this clause (ii) shall be Excluded Liabilities, other than s set forth in Secuon,-'_ I o

-, 6.2, (iii) instituting, -participating in, or completing any program. designed to promote comphance oF ... .

" ,comp[y with applicable Laws or Good-Industry. Practices with respect to.the Project or Purchased Assets ...’
.~ or ()incurring liabilities reasonably required to be mcumed in connection with the repau' and restoranonr':,
B 0fUn1t2 or other damageto thePrQ]act I T . N : o ¥

Secuon 65. Regulatory Approvsls S T o - _ ‘ , ,,

(a) If and to the extent appllcable -and sub_;ect to Scctlon 6.1, as promptly as.
-practlcable (taking into account the possible expiration of any approval received) after the Effective Date, © . . -
- Seller and Purchaser shall each file or cause to be filed with the Federal Trade Commission and the'
Department of Justice all notifications and filings required to be filed under the HSR Act with respect to -+
the Transactions: The Parties shall consuit with-each other as to the appropriate time of filing such. -, .- .
notifications and filings and shall agrée in good faith--upon the timing of such fi hngs and use
Commercially Reasonable Efforts to cause the waiting periods under the HSR. Act to terminate or expire
at the earliest possible date after the date of filing.

{b) With respect to the necessary application with FERC pursuant to the Federal
Power Act and the necessary application(s) to the Mississippi Department of Environmental Quality with
respect to the Transactions, (i) Purchaser and Seller shall reasenably cooperate with cne another as
necessary and appropriate regarding such applications; (ii) any information provided by any Party to
another Party relating to such applications will be provided in accordance with and subject to Section
6.5(b)(i); and (iii) Purchaser and Seller, as applicable, shail use good faith efforts to file such Section 203
apphication with FERC and such necessary application(s) with the Mississippi Department of
Environmental Quality as soon as practicable and in any event (unless unexpected, material substantive
legal or regulatory issues arise, including, for the avoidance of doubt, any material issues affecting the
necessary application with FERC pursuant to Section 203 of the Federal Power Act arising from
discussions with FERC staff prior to such application) within thirty (30} days from the Effective Date;
provided, however, that nothing in this Section 6.5 shall be interpreted to require Seller to be an applicant
or an intervenor in the necessary proceeding(s) before the Mississippi Department of Environmental

Quality.

{c) Subject to Section 6.5(e), Purchaser shall, with respect to Purchaser’s Regulatory
Approvals, and Seller shall, with respect to Seller’s Regulatory Approvals:
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(1) promptly enter into negotiations, provide information or make proposals
to the extent necessary and consistent with Commercially Reasonable Efforts to eliminate any
concerns on the part of any Governmental Authority regarding the legality under any applicable
Law of the copsummation of the Transactions and provide such other information and
communications to such Governmental Authorities or other Persons as such Governmental
Authorities or other Persons may reasonably request in connection therewith;

; (i)  use Commercially Reasonable Efforts to. prevent the entry in a judicial or
* ~ administrative -proceeding brought by any Governmental Authority or any other Person fora =
permanent or prelirminary injunction, temporary restraining order or other Order that would make .
consummation of the Transactions unlawful or that would prevent or delay such conswmmation;

, (iii) * - provide counsel for the. other Party reasonable opportunity to review in

: advance, and make reasonable comments on, any proposed joint written communication o1 joint’
filing with any Governmental-Authority in connection with obtaining such approvals, and provide

- -prompt riotification when any waiver, consent, approval, authorization, filing or notice referred o
" is obtained, taken, made, given.or denied, as applicable, and advise such counsel of any material
" v -igomimumicationg ™ with any Governmental Authority: or .other Person regarding any of the

77 Transactions; and” o0

- ‘(iv) *  take promptly, in-the event that such an injunction or other Order has
been issued in such a proceeding, any and 2}l Commercially Reasonable Efforts, including the
appeal thereof, the posting of 2 bond or the steps contemplated by Section 6.5(c)(i), necessary to

“'vacate, modify or suspend ‘such injunction or Order 50°as to permit such consummation on a

" schedule as close as possible to that contemplated by this Agreement. ... : :

' ) ‘Purchaser. shall have the primary responsibility for securing the transfer, - . o "5 h
** reigsnance or procurement of the. Purchased Permits, Environmental Permits and Emissions Allowances o e
held by Seller and required to be held by Purchaser for Purchaser’s ownership and operation of the

Project or the Project Site under Environmental Laws effective as of the Closing Date. Seller shall

cooperate and assist Purchaser with, and cause its agents and representatives to cooperate with Purchaser

and assist Purchaser with, and cause its agents and representatives to cooperate with Purchaser and assist

Purchaser with, the transfer, reissuance or procurement of Purchased Permits, Environmental Permits and

Emissions Allowances, including by executing and delivering any required forms or providing timely and

appropriate notices and information to Governmental Authorities for Purchaser to obtain all Purchased

Permits, Environmental Permits and Emissions Allowances that are to be transferred to it, reissued or

procured pursuant to Section 2.1¢f) and Section 2.1(h). Purchaser and Seller further acknowledge and

agree that such action may be required prior to, on or after the Closing.

(e} Notwithstanding anything herein to the contrary, nothing in this Agrecment shall
require Purchaser to dispose of or sell any assets or properties or businesses, hold separate particular
assets or categories of assets or properties or businesses, or agree to dispose of or hold separate one or
more assets or properties, of to take any ether action that could have an adverse effect on Purchaser.

) Except as otherwise provided in this Agreement, with regards to the actions
contemplated by this Section 6.5, each Party shall not (and in Seller’s case, shall cause its Affiliates to
not) take any action (i) that could reasonably be expected to adversely affect the approval of any
Governmental Authority of any of the aforementioned filings or (i1) take any action which could
reasonably be expected to materially delay the consummation of the transactions contemplated hereby or
result in the failure to satisfy any condition to consummation of the transactions contemplated hereby.
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Section 6.6 Tax Mattem.

(a) Pursuant to .section 1146(c) of the Bankruptcy Code, the transactions
contemplated by this Agreement are determined to be under or in contemplation of a plan to be confumed
under section 1129 of the Bankruptcy Code in that the net proceeds of the sale of the Project are essential
and required to fund a chapter 11 plan and; therefore, are exempt from any transfer, stamp or similar tax

~or any so-cajled “bulk-sale” law in all necessary jurisdictions arising as a.result of or in connection with
“'the sale and transfer of the Project to Purchaser. L - e

- (by . With respect. o Property :Taxes, Seller shall be liable for all Property Taxes
relating to the Purchased Assets for all prior Tax years and for the.current Tax year on a pro rata basis up -
to and including the Closing Date, including any special assessments, ad valorem property Taxes, .
. payment in lieu of ad valorem property Taxes or other comparable charges by Governmental Authorities.. .

if any. Taxes constitute liens-on said property which. are not due and payable at the date of such
_conveyance, Purchaser shall retain. from the Purchase Price such sum as is sufficient to discharge Seller’s

* pro rata share of said Tax liens and shall make payment therefrom so-as to pay off such Tax liens, but

.. Seller shall remain liable for any deficiency or be entitled to a refind of any excess in the amount so .

Tetained for Seller’s pro rata share.: - <

: (c). . = From and:afler the Closing, Purc_}"iaser and Seller. s_hall provide the other Party

connection with the preparation or filing of any Tax Return, any audit or-other examination by any Tax
' authority, or any judicial or administrative proceedings relating to liability for Taxes, or any claim for . .

refund of Taxes (if not inconsistent with this Agreement) and each shall retain and provide the requesting,

- Party with any records or information which may be relevant to such return, audit or examination, .or

proceedings and making employees available on .a mutually convenient basis to provide additional

“information and explanation of any material provided hereunder. Any information obtained pursuant to _- ;

" this Section 6.6(c) or pursuant to any other Section providing for the sharing of information relating to or
review of any Tax Return or other schedule relating to Taxes shall be kept confidential by the Parties. In
any event, Seller shall not be required to furnish any information or data relating to any Affiliate.

{d) The amaunt of any refund or credit received with respect to Taxes attributable to
any of the Purchased Assets shall be promptly paid by the Party receiving the refund or credit as follows:
(i) to Seller if attributable to Taxes with respect to any Tax year or portion thereof ending on or before the
Closing Date {or for any Tax year beginning before and ending after the Closing Date to the extent
allocable to the portion of such period beginning before and ending on the Closing Date); and (i) to
Purchaser if attributable to any Tax year or portion thereof beginning after the Closing Date (or for any
Tax year beginning before and ending after the Closing Date 1o the extent allocable to the portion of such
petiod ending after the Closing Date).

(e) In the event that a dispute arises between the Parties as to the amount of Taxes,
the Parties shall attempt in good faith to resolve such dispute, and any amount so agreed upon shall be
paid to the appropriate Party.

Section 6.7 Risk of Loss. Purchaser will assume the risk of loss of the Purchased Assets on the
Closing Date, and risk of loss shall remain with Seller at all times prior to the Closing Date; provided,
however, that if, before the Closing, the Project, the Project Site or any significant Purchased Asset is
destroyed or all or any portion(s) of the Project, the Project Site or any significant Purchased Asset suffers
damage that constitutes a Material Adverse Effect that, in each case, cannot be cured prior to the
Expiration Date (2 “Casualty Event”), Seller shall notify Purchaser promptly in writing of the Casualty
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Event and the facts and circumstances surrounding the Casualty Event, and shall provide notice {the

“Cusualty Insurance Notice”), when available, whether or not, and the extent to which, any losses

sustained as a result of such Casualty Event are covered by one or more Project Insurance Policies then in

effect with respect to, or applicable to, the Project. Within thirty (30) days after receipt of the Casualty

Insurance Notice, Purchaser may elect, in its sole discretion, by written notice to Seller, either to (x)

proceed with the Transactions (and Seller shall not be deemed to be in breach of this Agreement as a

result of such Casualty Event), in which event Seller shall be required to transfer or cause to be

transferred to Purchaser the proceeds {or the right to the proceeds) of applicable insurance (other than

business interruption insurance) which Seller or any of its Affiliates are paid in connection with such . -
Casualty Event, or (y) terminate this Agreement if any-of Purchaser’s conditions to Closing set forth in: =
Article 8 would not, or could not, be satisfied as a-result of such Casualty Event. If Seller fails.to notify
Purchaser of a Casualty Event within thirty (30) days after the occurrence of such Casualty Event,
Purchaser may elect; in its sole discretion, by written notice to Seller, to term inate this Agreement.

Sectmn 6. 8 Insuram:e Purchaser acknowledges that, eﬁect:ve upon the-Closing, Sellerorany = . .o e o
“Affiliate thereof shall terminate or miodify the.Project Insurance Policies-to exclude coverage of the . - v '
.Purchased -Assets by Seller or any Affiliate thereof, and as a resuilt Purchaser shall be responsible at or. .

:'before the Closing to obtain, at its sole cost and expensc such replacement insurance as it may desxre b

Section 6.9 Post Closmg Further Assurances -At any time or from tlme to time. aﬁer the L
Closing, each Party. shall, upon- the reasonable request of the other Party, execute and deliver any further i
instruments or:documents, .and exercise Commercially Reasonable Efforts to-take such further actions as- .-
may reasenably be required, to fulfill.and. implement the terms of this Agreement or realize the benefits
intended to be afforded hereby. -For:a period of seven (7Y years after the Closing Date (or if requested in - -~ - ..~ "0

~writing by Seller within seven:(7) years after the Closing Date, until the closing of the examinatiomof = -~ 7.~ =
. .Seller’s Tax Retums for all periods. prior to and incloding the Closing Date, if later) Purchaser shall G
" preserve in .its-possession (and shall cause -any purchaser of the Purchased Assets to preserve in.its
possession} all books: and records that constitute Purchased Assets. After the Closing, and upon prior - -

reasonable request, ¢ach Party shall exercise Commercially Reasonable Efforts to cooperate with the

other, at the requesting Party’s expense {but including only out-of-pocket expenses to third parties and not

the costs incurred by any Party for the wages or other benefits paid or payable to its officers, directors or

employees in furnishing assistance), in furnishing non-privileged books and records (the disclosure of

which would not cause a breach of an obligation of confidentiality to a third party) in connection with any

actions, audits, proceedings or disputes involving the Purchased Assets (other than in comnection with

disputes between the Parties) and based upon Contracts, arrangements or acts of Seller or Purchaser

which were in effect or occurred on or prior to the Closing Date and which relate to the Purchased Assets

or the Business; provided that such access shall be during normal business hours and shall not interfere

with Seller’s, Seller’s Affiliates’ or Purchaser’s operation of their respective businesses.

Section 6.10  Information and Records.

(a) Prior to the Closing, and with the understanding and agreement of Purchaser that
all information obtained pursuant to this Section 6.10 shall be subject to the Confidentiality Agreement,
Seller shall provide or cause to be provided to Purchaser and its officers, employees, counsel,
accountants, consultants, and agents and representatives, upon reasonable notice, to the maximum extent
permitted by Law, including antitrust Laws, (i) reasonable access to books and records and other material
information reasonably relating to the Project, the Project Site, the Purchased Assets or the Business, in
each case that constitute Purchased Assets; and (i) such access to the Project, the Project Site, the
Purchased Assets and the Project’s plant manager and the Project’s operations manager and other senior
managers of Seller and its Affiliates primarily involved with the Business, in each case during normal
business hours, as Purchaser may request solely for the purpose of monitoring the ongoing operation and
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maintenance of the Project and not for the purpose of any other due diligence investigation or otherwise;
provided that such activities do not interfere with Seller’s normal operations at the Project and provided
further that the provision of such information would not, in Seiler’s reasonable discretion, jeopardize
attorney-client privilege.

(b} Seller agrees, if the Closing occurs, until the two (2) year anniversary of the
Closing Date, except as may be required of or useful to Seller.in connection with-the transactions or other
actions contemplated by Article 11, including the Bidding Procedures and the Bidding Process, to (i) keep

all confidential, proprietary or competitively sensitive information relating to the Project, the Project Site;, . = -

or the other: Purchased Assets (“Competitive Information”) confidential and not disclose or reveal any

such information'to any other third party (other than'its Affiliates, representatives and agents) and (i} nat, L

' uge any such information for any purpose other than in connection with the consummation of the
- Transactions; provided, however, that. Competitive Information-shail not include any such information,

which (A) is ar becomes generally available to the public other than as a result of a disclosure by Seller or | o

its representatives. in- violation .of this’ Agresment or (B)-is or- becomes: available to Seller or its

" representatives on-a non-confidential basis from a sonrce not known by Sellerior-such representative, afier o

due inquiry, to be bound- by a contractual, legal or fiduciaty obligation. of confidentiality to Purchaser.

Netwithstanding the foregoing, if Seller is requested or required by Law, 2 Govermmental Authority or-a. ... =_'-';-:: " i -l:-‘
stock or commodity exchange to disclose any Competitive Information, or required to do so in connection . -

* with any dispute, suit or proceeding, then' Seller shall provide Purchaser with prompt notice of such:, .. ..

request or ‘requirement in-order. to enable Purchaser to (x)'seek an appropriate: protective order or other -

" remedy; (y)-consult with:Seller with' respect to Seller taking steps’to resist or narrow the scope of such' :. R
request or legal process or-(z) waive compliance; in"wholé ‘or: in.part, with the terms of this Section .

'6.10(b). If, in the absence of a protective order or othier remedy or waiver.of the terms of this Section. -

6.10(b), Seller is réquired by Law or any-Governmental Authorityor a stock or commodity exchange or if .-

required to do so in connection’ with any dispute, -siit “or proceeding - to -disclose any Competitive
‘Information, then Seller may:disclose such Competitive Information without-any. liability to Purchaser.

P e - ELE T

Section 6.11  'Employee Matters.”

(2} Seller will, within seven (7) days from the Effective Date, provide to Purchaser a
complete list of all Employees and a list of the base and incentive compensation of each Employee, the
current status of each Employee (e.g., whether, to the Knowledge of Seller, such Employee, to Seller’s
Knowledge, is on leave or anticipated leave, and, where permitted by law, the terms of such leave) and,
for any Employees who are not United States citizens, a description of the legal status under which such
Employees are permitted to work in the United States based on Employee 1-9 forms.

(b) Purchaser shall be required to make offers of employment to each of the
Emplayees in accordance with, and to the extent set forth in, this Section 6.11(b).

(1) Purchaser may require that each Employee (A) satisfy a reasonable,
customary background check that shall be conducted and administered in good faith, (B) pass an
Edison Electric Institute test, as administered and evaluated in good faith consistent with
Purchaser’s customary practice and which shall be substantially identical to the Edison Electric
Institute test Purchaser utilizes to evaluate similarly situated new hires; and (C) meet additional
standards as set forth in Schedule 6.1 1(b) hereto (such Employees who meet the requirements of
subsections (A), (B) and (C), shall be referred to herein as the “Qualified Employees™).
Employees who meet the requirements of subsections (A) and (B) above, but do not meet the
requirements of subsection (C), shall be referred to as “Suitable Employees.” Employees who do
not meet the requirements of subsections (A), (B) and (C) of this Section 6.11(b){() will be
referred to hercin as “Other Employees.”
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(it)  If Purchaser makes a Qualified Offer to any Employee and such
Employee does not accept such Qualified Offer, neither Seller nor Purchaser shall have an
obligation to pay such Employee any Severance Pay. Notwithstanding anything to the contrary
contained herein, with respect to each Qualified Offer which is accepted by an Emplayee, for a
period of not less than one (1) year following the Closing Date, Purchaser shali provide each such
Employee with Compensation which is comparable in the aggregate to that in effect immediately
prior to the Closing Date, provided, for the avoidance of doiibt, that such Compensation shall not
be required to be paid by Purchaser to-any:such Employee who i is either tenmnated f‘or Cause or
who voluntanly re51gns from Purchaser s employment

(iit) WIﬂ'l respect to each Other Employee, Purchaser w:ll not be requlred to
make an offer of employment (althcugh Purchaser may do so). 1f Purchaser does not make an
offer of employment to an Otlier Emplovee Setler shall pay to such eligible Other Employee his
or her Severance Pay. If the Purchaser makes an Unquahf ied Offer 1o such Other Employee and
if such’' Other Employeg does not’ aecept sueh off'er Seller shall pay to such eligible Other -
Employee his or her Severance Pay

(iv) - With reSpect to ‘each Sultable Employee Purchaser will not be requireéd - - -
to make an offer of employment {although Purchaser may do so). If Purchaser does not make an ,
offer of employment'to'a Suitable Emp]oyee, Purchaser shall, no later than the Closing: Date;, :

" reimburse Seller for the Sélfer’s payment to'such ehglble Suitable Employee his or her Severance ™ - - o e
Pay. If Purchaser makes’ an - Unqualifi ied 'Offer 'to an Suitable Emptoyee and such Suitable ~ - vl
Employee does not ‘accept such offer of employment Purchaser shall, no later than the Closing -~ - - FEUNE
Date, reimburse Seller for the Seller s, payment to such ehgible Sultable Empluyee his or her
Severanee Pay. '

- (v) ‘With respect to eaeh Quahf’ ied Employee Purchaser will be required to
either (A) make an offer of employment to such Qualified' Employee or (B)Y no later than the
‘Closing Date, reimburse Seller for Seller s payment to such eligible Qualified Employee of his or
her Severance Pay.

(vi) Al offers of employment (whether to Qualified, Suitable or Other
Employees or whether Qualified or Unqualified Offers) shall be made no less than ten (10)
Business Days prior to the Closing Date. If Purchaser’s Qualified Offer is not accepted by such
Qualified Employee not Jess than three (3) Business Days prior to the Closing Date, such
Qualified Offer will be deemed rejected by such Qualified Employee. All offers of employment
or decisions not to make offers of employment shall be made by Purchaser in a non--

- discriminatory manner and i accordance with applicable Laws.

(vil)  Seller shall cooperate and use its efforts to cause Employees (whether
Qualified or Other Employees) to accept all Qualified Offers. Employees who accept the offer of
employment (whether Qualified or Unqualified Offers) described in this Section 6.11(b)} shall be
referred to herein as “Tramsferred Employees.”

'] Except as otherwise specifically set forth in this Section 6.11, neither Seller nor
any of its Affiliates shall have any responsibility whatsoever for any liabilities and obligations which
relate in any way to any Transferred Employee following the Closing Date, and Purchaser and its
Affiliates shall be responsible for satisfying all such liabilities and obligations. Seller and Purchaser shall
cach cooperate with the other and shall provide to the other such documentation, information and
assistance as is reasonably necessary to effect the provisions of this Section 6.11. Purchaser shall deliver
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to Scller, a reasonable period of time prior to distribution, copies of any offer letter (or other
correspondence with Employees to be made prior to the Closing Date) for Seller’s review and comment.

(d) To the extent that any Transferred Employee becomes eligible to participate in
any employee benefit plans, programs and arrangements maintained or established by Purchaser (the
“Purchaser Plans”), then all health and welfare plans of Purchaser and its Affiliates shall waive any
waiting periods and pre-existing condition exclusions with respect to participation by and coverage of the
Transferred Employées and their eligible dependents.. Without limiting the foregoing, Purchaser and its
Affiliates shall cooperate with Seller and its Affiliates to take all'such actions as are necessary to enable- v -~ 7.0
the Transferred Employvees (upon their:request) to make a diréct rollover into a tax-qualified defined ;.
contribution plan of Purchaser or one of its Affiliates of any amounts distributed to such Transferred * . .- ¢
Employees from the Cogentrix Energy Retirement Savings Plan. e

o -(e) Purchaser or one of its Af‘f liates shall be responsxble for provndmg all COBRA"

notices to Employees or lhelr quahf 1ed beneficidries or dependents required as a result of the Transactions -~ - <

contemplated hereby or a COBRA ‘qualifying event occurring prior thereto or simultaneously therewith, .~ ., -

.and Purchaser. or one.of its Affiliates shall be respensible for providing COBRA continuation coverageto. -« -

Employees and. their. qualified beneficiaries and dependents who become entitfed to COBRA continuation. =77

" coverage as a result of the: Transactions contemplatéd hereby or a COBRA quahfymg event occurnng»
prmr to or smultmeously wuh the Transactxons contemplated hereby . st

- il () Purchaser shall be respomnble for prowclmg or dtschargmg any (if any} and all' -

notlf' catlons bcneﬁts and: ‘liabilities to Employees and governmental entities under the Worker.*

_ Adjustment and' Retraining. Notification Act of 1988 (the “WARN Acr”) if applicable or by.any other *«. .-

applicable law relating o plant. cIosmgs or employee separations or severance pay that are first required to -~ :

be provided or discharged on or after the Closing Date, including pre-closing notice or liabilities if actlons S
by Purchaser onor after the Ciosmg Date résult in a notlce requirement under such laws. : R

- (g) : Nothmg in this Sectmn 6 ]1 shall create any third party beneficiary nght in any

Person -other than the parties to this Agreement, including any cumrent or former Employee, any
participant in any Employee Plan, or any dependent or beneficiary thereof, or any right to continved
employment with Seller, any of Seller’s Affiliates, or Purchaser. Nothing in this Section 6.11 shall
constitute an amendment to any Employee Plan or any other plan or arrangement covering the
Employees. Seller and Purchaser shall each cooperate with the other and shall provide to the other such
documentation, information and assistance as is reasonably necessary to effect the provisions of this
Section 6.11. In the event that Purchaser or any of its successors and assigns (i) consolidates with or
merges into any person or entity and is not the continuing or surviving corporation or entity in such
consoclidation or merger, or (ii) transfers all or substantially all of its assets to any person or entity, then,
in each case, proper provision shall be made so that the successors and assigns of Purchaser honor the
obligations of Purchaser set forth in this Section 6.11.

Section 6.12  Public Announcements. Without limiting the generality of the obligations
under the Confidentiality Agreement, except to the extent required by applicabie Law or the regulations
of any applicabie stock or commodities exchange (and then only afier consultation with the other Party),
and except as may be permitted by the Confidentiality Agreement or required of or useful to Seller in
connection with the transactions or other actions contemplated by Article 11, including the Bidding
Procedures and the Bidding Process, none of the Parties nor their Affiliates shall issue any press release or
make any other public announcements concerning the Transactions, the Auction or the contents of this
Agreement without the prior written consent of the other Party; provided that in any such case the
disclosing Party shall promptly furnish the other Party with a copy of such press release or public
statement so made. The Parties will consult with each other before issuing, and provide each other a
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" shall obtain all, orthe rights 1o-all; Emission Allowances that are to be transferred to it pursuant to Section -

T or after the Closmg Date N
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reasonable opportunity to review and make reasonable comment upon, any press release or making any
public statement with respect to this Agreement and the transactions contemplated hereby. For the
avoidance of doubt, (i} motiens or filings made to the Bankruptey Court or in connection with the
Bankruptcy Case and (ii) communications related to the Bidding Process shall not be deemed a pubiic
announcement or public statement for purposes of this Section 6.12.

Section6.13 ': Trade Name:Removal, With respect to any name of Seller or any related or . ey (e R
" .simildr~trade nimes, tradémarks, service .marks, corporate names, logos or any. part, derivative .Oriw.i i P
-combination- thereof that may appear on certain of the Purchased Assets, Purchaser. (i} shall .use- A
" Commercially:Reasonable’ Efforts to remove,-conceal, or obscure the same from'the fixed Purchased .- ~ . -« -
- Assets and equipment within six (6) merths following the Closing Date,-and (ii) shall not send to thisd. « - ¢ s T
parties any stationary, léters, envelopes, invoice statements or other material bearing the same with | v .
respect to Prolect ‘business conducted by Purchaser after the Closing. s

o Secuon 6:.14 Removal of Excluded Assets At any Lime-or from t1me to time, up ic suxty (60)
days following the Closing Date, any-and all-of the Excluded Assets may be removed from the Project by
Seller; provided that Seller shall do so (i) in 2 manner. that does not unduly. or unnecessarily disrupt. .
- normal ‘busiress attivities at the Project and (u) after cuordmatmg reasonably in advance the dates. andl» =
. tlmes of removalmth Purchaser. ~ = . Ll “ . : R

B3

we L

SectmnG 15 Emussmn Allowances Transfer Notw:thstandmg anythmg to. the comrary S
_ .herem, Purchaser and ‘Seller shall take all necessary actions, including executing any required forms.or:
.+ providing appropriate notices to ‘Govemmental Authorities, in a timely fashion, 1o ensure that Purchaser i/, -

“2.1(h)." Purchaser and Seller further acknowledge and agree that such actions may be requtred before on

Secnon 6 16 Wawer ‘of Imphed Warrantles Purchaser and its agents, consultants and B DRI

representatlves have had a reasonable opportunity to inspect the Purchased Assets. Except for the =~ = = o
representations and warranties of Seller set forth in this Agreement or any Ancillary Agreement,
Purchaser acknowledges that Seller is not making any other representations or warranties, written or oral,
statutory, express or implied, to Purchaser, and that all other express or implied warranties (including
warranties of merchantability and fimess for a particular purpose) are specifically disclaimed, including
§75-2-314 (Merchantability) and §75-2-315 (Fitness for Purpose Intended) of the Mississippi Code
Annotated and §47-2-314 (Merchantability) and §47-2-315 (Fitness for Particular Purpose) of the
Tennessee Codes Annotated.

WITHOUT LIMITING THE FOREGOING, PURCHASER ACKNOWLEDGES, EXCEPT AS
SPECIFICALLY SET FORTH HEREIN, THAT (A) THE PURCHASED ASSETS ARE BEING SOLD
AND TRANSFERRED “AS IS, WHERE IS” AND (B) NONE OF SELLER OR ANY OF ITS
AFFILIATES OR REPRESENTATIVES HAVE MADE ANY REPRESENTATION OR WARRANTY
CONCERNING (I) THE PURCHASED ASSETS, OR ANY FUTURE REVENUES, COSTS,
EXPENDITURES, CASH FLOWS, RESULTS OF OPERATIONS, COLLECTIBILITY OF
ACCOUNTS RECEIVABLE, FINANCIAL CONDITION OR PROSPECTS OF THE PROJECT, (II)
CONDITION, VALUE OR QUALITY OF THE ASSETS, PROPERTIES AND OPERATIONS OF THE
PROJECT OR THE PROSPECTS OF, AND RISKS FACED BY, THE PROJECT, OR (III) THE
BUSINESS, ASSETS OR LIABILITIES OF SELLER. SELLER, ON BEHALF OF ITSELF AND ITS
AFFILIATES, HEREBY DISCLAIMS ALL LIABILITY AND RESPONSIBILITY FOR ANY
REPRESENTATION, WARRANTY, STATEMENT OR INFORMATION NOT INCLUDED IN THIS
AGREEMENT THAT WAS MADE, COMMUNICATED OR FURNISHED (ORALLY OR IN
WRITING) TO PURCHASER OR ANY OF ITS AFFILIATES OR REPRESENTATIVES.
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- Asset”y; provided, however, that with respect to any Purchased Asset with respect to-which Seller shail

- samig position {with the maximum benefits attributed thereto)- within such period, the Base Purchase Price.

Section 6.17  Assignability aund Consents.

(a) Notwithstanding anything contained in this Agreement to the contrary, but
subject to Section 6.17(b), Seller shall not be obligated or entitled to assign a Purchased Asset, if the
attempted assignment or assumption of the same, without Seller first having obtained the applicable
Seller’s Consent, would, after giving effect to Bankruptcy Code Section 3635, (i) constitute a breach or
~default;under any Purchased Project Contract or (ii) viclate any applicable Law {each.a “Nonassignable.+ s

not have.obtained any-such Seler’s Consent priar to the .Cloging, Seller shall continue to use .
Commercially Reasonable Efforts to obtain as promptly as practicable after the Closing any such Selleris -
Consent-not obtained prior to the Closing. Purchaser shall cooperate as reasonably requested by Selleri in
connectlon w1th Seller’s efforts to obtain any such Seller’s Consent. L

P (b) To the. extent any Seller’s Consent shall not have been obtamed prior to the-
~Closing; to the extent and. for so long as the related Nonassignable Asset shall not have been assigned and .
. transferred to Purchaser, Seller’s sole responsibility with respect to such matters, notwithstanding Section .
.. 2.1, shall be to use, during the one hundred eighty (180) day pericd.commencing with the Closing Date,, "~ ." | .
.. Commercially, Reasonable Efforts ta place; Purchaser in the .same position as if such Seller’s Consent had -2 o
. - been obtained, or to provide_Purchaser the maximum benefit of, any Nonassignable Asset not assigned-:
. ~-and fransferred to Purchaser; provided, however, if Seller is unable or unwilling to.place Purchaser in thei..

s will be adjusted for any diminution in the fair market va}ue of such Nonasslgnable Assels in’ accordanc'_ :
---'-wnth the AdJustment Sections. S o SR SRTEENEE

T (c) Nothmg herein shall be construed to requn'e Purchaser to consummate the o
Transactlons if any condition in Article 8 has not been satlsﬁed o

. (d) To the extent that Seller takes action under Section 6. l7(b) pursuant to Wthh Do
Purchaser is prowded the benefits of any Nonassignable Asset, Purchaser shall perform for the benefit of
the other party or parties thereto the obligations of Seller thereunder or in connection therewith. If
Purchaser shall fail to perform in any material respect any material obligation under any Monassignable
Asset subject to the arrangements entered into pursuant to Section 6.17(b) (and shall fail to cure such
breach within any cure period provided by the relevant Nonassignable Asset), Seller, without waiving any
rights or remedies that it may have under this Agreement or applicable Law, may suspend its performance
under Section 6.17(b) in respect of the instrument which is the subject of such failure to perform, uniess
and until such sitvation is remedied and Purchaser shall indemnify Seller for any Losses incurred by
Seller in connection with such breach (including any Losses that arise out of, are in connection with or
relate to any obligation, the validity of which Purchaser is disputing).

Section 6.18  Seller Receivables. Purchaser shall {i) reasonably cooperate with Seller in
invoicing and collecting any amounts owed to Seller or any of Seller’s Affiliates under any Purchased
Project Contract to the extent that such amounts constitute Excluded Assets pursuant to Section 2.2(j)
hereof and {ii) promptly remit to Seller any amounts received by Purchaser under such Purchased Project
Contracts, under any Excluded Contracts or otherwise to the extent that such amounts constitute Excluded
Assets pursuant to Section 2.2(j) hereof.

Section 6.19 Release from Purchased Project Contracts. Prior to and following the
Closing, Purchaser shall reasonably cooperate with Selier’s efforts to secure the unconditional release of
Seller and its Affiliates, as applicable, from the Purchased Project Contracts that require consent
thereunder to obtain such release, provided, however, that such reasonable cooperation shall not cause
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Purchaser to assume Hability to any third party with respect to any Purchased Project Contract for which
the Parties cannot reasonably obtain such consents or releases unless expressly required in this Agreement

Section 6.20 Communications with Customers and Suppliers. Subject to applicable Law,
prior to the Closing, Purchaser shall not, and shall cavse its representatives not to, contact, engage in any
substantive discussions or otherwise communicate with any of the Business’s customers, suppliers and

i+ others'with whom Seller has material commercial dealings, in each case with respect to Selfer, the Project. -o

. -'or'thie Transactions, without obtaining the prior written consent of Selier: Purchaser and Seller shall work - 2.
- together in good faith to an-ange for an orderly trans1t10n of customer, suppher and other third party,
v rclatmnshlps : ; : , S Do

Sectmnﬁll 'BankruptcyActions. R : : : = S

(a) Intentlonally Onmitted.

I {b) Scller shall use: Commcrclally Reasonable Eﬂorts i) comp!y (Qr obtam an order
. fmm the Bankmptcy Court waiving compliance) with all requirements under the Bankruptey Codé and.
- Bankruptcy Rules; as modified by order, if any, of the Bankruptcy Court, .in connection with obtaining <
- approval of the. sale of the Purchased Assets under this Agreement, including sefving on all required.. -

o Persons in the Bankruptcy Case, notice of the Sale Approval Motion; the.Sale Hearing and all applicable ..

“:.: . ‘Bidding Procedures Order or. other orders of the Bankruptcy Court, and any apphcabie 1oca1 rules of the., e o

i objection deadlines.in accordance with Rules 2002, 6004, 6006:and 9014 .of the Bankruptcy Rules, the..+:

Bankruptcy Caurt

SO (c) With respect to any and all proceedmgs before the Bankruptcy Court and subject
to Seller s fiduciary duties, Seller agrees: (1) that it will take nic action inconsistent with the terms of this. - -
© Agreement; and (i} that it will take any actions and make any filings with the. Bankruptcy Court
- necessary and prudent to ensure that the obligations of Seller.under this Agreement are Tully: funded and.... . .
are not impacted or mitigated in any respect by the Bankruptey Coutt. ™

Section 6.22  Assumed Contracts; Cure Amounts. -As soon es practicable after the execution
hersof, Seller shall, pursuant to a motion or other appropriate notice in form and substance reasonably
acceptable to Purchaser (which motion may be incorporated into the Sale Motion), move te assume and
assign to Purchaser the Pre-Petition Contracts listed on Schedule 6.22 (collectively, the “Assumed
Comracts™) and shall provide notice thereof in accordance with all applicable Bankruptcy Rules as
modified by any orders of the Bankrupicy Court. Seller shall pay all Cure Amounts required to effect
assumption and assignment of the Assumed Contracts as agreed to by Seller and each party to an
Assumed Contract or, absent such agreement, by Final Order of the Bankruptey Court in the time and
manner specified by the Sale Approval Order.

Section 6.23  Certain Transactions. Purchaser shall not acquire or agree to acquire by
merging or consolidating with, or by purchasing a substantial portion of the assets of or equity in, or by
any other manner, any business or any corporation, parmership, association or other business organization
or division thereof, or otherwise acquire or agree to acquire any assets if the entering into of a definitive
agreement relating to or the consummation of such acquisition, merger or consolidation would reasonably
be expected to: (i) impose any material delay in the obtaining of, or significantly increase the risk of not
obtaining, any authorizations, consents, orders, declarations or approvals of any Governmental Authority
necessary to consummate the Transactions contemplated by this Agreement or the Ancillary Agreements
or the expiration or termination of any applicable waiting period; (ii) significantly increase the risk of any
Governmental Authority entering an order prohibiting the consummation of the Transactions
contemplated by this Agreement or the Ancillary Agreements; (iii} significantly increase the risk of not
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being able to remove any such order on appeal or otherwise; or (iv) materially delay or prevent the
consummation of the Transactions contemplated by this Agreement or the Ancillary Agreements.

Section 6.24  Replacement of Credit Support.

{a) Purchaser shall use Commercially Reasonable Efforts to effect the full and

. -uncotiditional release of, and, where necessary to effect such release, to cause itself or a letter of creditor . .
- a guarantee of Purchaser to be substituted, as of the Closing Date, for Seller and each of Seller’s Affiliates

in respeet of, each Credit Support Obligation provided by Seller or any of its Affiliates for the benefit of .

" the Business set forth on Schedule 6.24 (each, a “Seller Guaranty”), in each case such that (i) all

contractual requirements of Seller and each of Seller’s Affiliates relating to such Credit Support
Obligations are satisfied in full and (ii) Seller and each of Seller’s Affiliates are fully released from any
obligations to any third parties relating to such Credit Support Obligations. At Seller’s option, if a release | .

cannot be obtained, then Seller may require Purchaser to enter into a “back-to-back™ guarantee with
-7 " respect to any obligations to-any third parties relating to such Credit Support Qbligations. . -

-~ (b} In the event that Seller enters.into ﬁn,.agreem,ent with one or more Successful

Bidder(s) in corinection with an Alternative. Transaction,. Purchaser shall reasonably cooperate with any . N

such’ Successful Bidder(s) in respect of granting.any consent or release; including with respect tothe. ;. ...

Tolling Agreement, under all agreements or arrangements Purchaser may.have with Seller. and/or one,ot‘_, o

. more of Seller’s :Affiliates; provided, howeyer, that in the event-that the: Purchased Assets are stih_:l,=

pursuant “to ‘an Alternative Transaction, Seller’s: tights; ‘duties: and .obligations under the: Tolling, .-, -

* Agreement shall be assigned, delegated and transferred in full to. such -Suecessful Bidder(s} in ap
Alternative Transaction. : ‘ _

8ection 625 < O&M Terh:ination.‘Agfeément'Reimb.urs;men'l.;:.()n.c¥r-prior to .tﬁ‘e-Clos-ing ‘
Date, - Pirchaser - shall pay to Seller Five Million Dollars (U.5. 35,000,000} by wire tansfer of

‘immediately available finds to an account or accounts‘designated by Seller in writing, as reimbursement.. - .. .

for the payment by Seller to Southaven Properties of the “Termination Payment™ pursuant to and as
defined in the O&M Termination Agreement.

ARTICLE 7
NO SURVIVAL; SPECIFIC PERFORMANCE

Section 7.1 No Survival. The representations, warranties and agreements in this Agresment and
in any certificate delivered pursuant hereto shall terminate at the earlier of the conclusion of Closing and
the termination of this Agreement pursuant to Section 10.1, as the case may be, except that, as provided
herein, (a) if there has been a termination pursuant to Section 10.1, (i} obligations incurred and liabilities
relating to periods prior to the termination for willful breach of this Agreement shall survive and (ii) the
obligations under Section 6.2, this Article 7 and Article 12 and the Confidentiality Agreement shall
survive, (b) the agreements set forth in Article 6 shall survive until the Closing {(unless specifically stated
therein to terminate prior to the Closing or to survive the Closing, or unless specifically stated in the
subsequent clause (c)) and (c) the agreements set forth in Articles 2 and 3 and Sections 6.2, 6.6, 6.9, 6.10,
6.11, 6.12, 6.15, 6.17, 6.19, 6.20, 6.21, this Article 7 and Article 12 shall survive the Closing. Upon
termination or expiration of any representation, warranty or agreement, neither Party shall have any
liability with respect thereto, and any claim for breach of any representation, warranty or covenant must
be brought prior to the termination or expiration of the provision at issue, it being understood that in the
event notice of any claim for breach of such representation, warranty or agreement shall have been given
on or prior to the termination or expiration of the survival period, such representation, warranty or
agreement that is the subject of such claim shall survive until such time as such cfaim is finally resolved
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and a claim that was otherwise timely made shall not thereafter be barred by the termination of the
survival period. Notwithstanding anything herein to the contrary, in no event shall Seller’s aggregate
hability for damages suffered by Purchaser with respect to any claim for breach of Seller’s covenants or
agreements that survive the Closing exceed an amount equal to Two Million Five Hundred Thousand
Doltars (U.S. $2,500,000), provided that foregoing limitation shall not be construed as limiting, restricting
or otherwise curtailing Purchaser’s rights under the Tolling Agreement or to assert a cause of action
against any ‘third party as authorized by Laws, whether such cause of action sounds in tort, confract Of..: o 5 e
" otherwise:-". - . . . L e ;

Section 7.2 Specific Performance. Seller. acknowledges that the Transactions are unique and
that Purchaser will be irreparably .injured should such Transactions not be consummated in-a timely.
fashion. Consequently, Purchaser will not have an adequate remedy at law if Seller shall fail o sell the .. - - -
Purchased Assets when required to do so hereunder. In such event, Purchaser shall have the right, in -
addition to any other remedy available in equity.or law, to specific performance of such obligation by
Seller, subject to (a) Purchaser’s performance of its obligations hercunder, and (b) the other terms and-.. ., .. .
- conditions hereof. Purchaser acknowledges that the Transactions are unique and that Seller will be P
ireparably injured should such Transactions not be consummated in 2 timely fashion. Consequently,

~--Saller will: not have an adequate remedy at law if Purchaser shall fail to purchase the Purchased: Assets . .

* when required to ‘do so hereunder. In such-event; Seller shall have the right, in addition to any other.. ..
‘remedy available-in equity ot law, to specific performance of such obligation by Purchaser, subject to. - -, .+
- Seller’'s performance of its obligations hereunder and the other terms and-conditions hereof. T R

TLUE §

ARTICLES
PURCHASER’S CONDITIONS TO CLOSING -

The obligation of Purchaser. to consummate the Transactions shall be subject to fulfillment at or . .
" prior to the Closing of the following conditions; except to the extent Purchaser. waives such fulfillmentin . ..
‘writing: ' | S ; L C :

Section 8.1 Compliance with Provisions. Seller shall have performed or complied in all
material respects with all covenants, obligations and agreements contained in this Agreement and the
Ancillary Agreements on its part required to be performed or complied with at or prior to the Closing;
provided, however, that notwithstanding anything herein to the contrary, this Section 8.1 shail be deemed
1o have been satisfied even if such covenants, obligations and agreements have not been so performed
unless Sellers failure to so perform, individually or in the aggregate, has had a Material Adverse Effect.

Section 8.2 HSR Act. If and to the extent applicable, the waiting period under the HSR Act
applicable to the consummation of the sale of the Purchased Assets contemplated hereby shall have

expired or been terminated.
Section 8.3 No Restraint. There shall be no:

(a) Preliminary or permanent Order which prevents the consummation of the
Transactions as herein provided; or

(b) Action taken, or Law enacted, promulgated or deemed applicable to the
Transactions, by any Governmental Authority which prohibits the consummation of the Transactions as
herein provided.

Section 8.4 Regulatory Approvals and Consents; Other Appravals.
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(2) Al} of Purchaser’s Regulatory Approvals, if any, shall have been obtained and
shal} be in form and substance reasonably acceptable tu Purchaser.

(b) All of Seller’s Regulatory Approvals shall have been made or obtained and shall
be in such forms as could not reasonably be expected, individually or in the aggregate, to (i) materiaily
impair the authority, right or ability of Purchaser to consummate the Transactions, {ii} have a material
adverse effect on the business, assets, properties, financial condition or results of operatiops of the. .. i .

.. Business, (i) requlre .any material modification to this Agreement, any Ancillary Agreement or the. . . ..

Transactions, or (iv) impose any material restrictions upon Purchaser’s ownership or operation of the
Purchased Assets or Purchaser’s ownership. of their respective assets or operation of their respechve. g
busmesses mcludmg any matena] restrictions on use of the Purchased Project Comracts ‘o

(c), | The Sale Approval Ordcr m. form and substance reasonably satisfactory to
Purchaser, shall be emercd by the Bankruptcy Court, shall not be subJect to a stay or mJunctlon and shall .
have become a Final Order. . ‘ . . o L -

. {d) Exccpt as expressly obwaled by the terms of the Sale Approval Order all
.consents, approvals a,nd filings in.connection with the Bankruptcy Court Requlraments shall have been .. .-
obtmned or made in form-and substance reasonably sat:sfactory 1o, Purchaser : L

Sectlon 8.5 Representatmns and Warrantles The representatlons and wan'antles of Seller. set o Nyes ey
forth in this Agreement that are quainf ied with. respect to. materiality shall be true and comrect.in all. o
respects, -and the representations and- warranties of Seiler set: forth in this Agreement that are not 80"
qualified shall be true and correct in ail material respects, on and as of the Closing Date, except to the ;) . -
extent that such representations and warrantics by their terms speak as of a date earlier than the Closing .. - -
Date, in which case they shall be true and correct as.of such date;. provided, howevet, that notwithstanding:. .. ...
anything herein to. the. contrary, this Section 8.5 shall be deemed to have been satisfied even if such !
representations or warranties are not so true and correct unless the failure of any such representation or. .. .. :
warranty to be so true and correct, mdwndual!y or in the aggregate, has had 2 Material Adverse Effect.

Section 8.6 Officer’s Certificate. Purchaser shall have received a certificate from Seller,
executed on its behalf by an authorized officer, dated the Closing Date, to the effect that the conditions set
forth in Section 8.1, Section 8.4(b) (to the extent relating to Seller’s Regulatory Approvals) and Section
8.5 have been satisfied.

Section 8.7 Title Insurance. If Purchaser so elects, title to the Real Property shall have been
evidenced by the willingness of a title insurance company reasonably acceptable to Purchaser (the “Title
Insurer™) to issue an owner’s policy of title insurance (at Purchaser’s sole cost and expense) insuring
Purchaser’s ownership of the Real Property subject only to Permitted Encumbrances (the “Title Policy”).
The willingness of the Title Insurer to issue the Title Policies shall be evidenced either by the issuance
thereof at the Closing or by the Title Insurer’s delivery of written commitments or binders, dated as of the
Closing Date (but insuring title as of the date title conveyance documents are recorded), to issue such
Title Policies within a reasonable time after the Closing, subject to actual transfer of the Real Property.

Section 8.8 No Condemnation. None of the Purchased Assets, including the Project or the
Project Site, in whole or in part, shall be subject to or threatened with any condemnation or eminent
domain proceeding except where such proceeding would not, individually or in the aggregate, be
reasonably likely to have a Material Adverse Effect.

Section 8.9 Receipt of Other Documents. Purchaser shall have received the following:
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(a) Certificates of Good Standing with respect to Seller within ten (10) days of the
Closing Date issued by the Secretary of State of Delaware and the Secretary of State of Mississippt;

(b) Copies of the limited liability company agreement and the certificate of
formation of Seller and certified by the Secretary of State of Delaware, together with a certificate of the
Secretary or an Assistant Secretary (or similarly situated 1nd1v1dual} of Seller that none of such
vdocuments have been amended; ‘ :

(c) Coples certified by the Secretary. or an Ass:stant Secretary (or Serlar]y sntuated
md:wdual) of Seller, of resolutions of Seller’s board of directors or similar governing body authorizing -
the execution and delivery by Seller of this Agreement and each of the Ancillary Agreements to which it
is a party and authorizing the performance of its-obligations hereunder and thereunder, as applicable, and,
authorizing or ratifying the execution and delivery of, and performance of its obligations under, all of the o
other agreements and instruments, in each case, to be executed -and delivered by Seller in connection .
herewith; . : T S . , e

} . {(d) A cemf cate of the. Secretary or an Assrstant Secretary (or snmnlarly sttuated
- individual) of Seller identifying:the.name and title-and bearing the signatures of . the -officers. of ‘Seller .
authorized to execute and deliver this:Agreement.and each Ancillary. Agreemant to which it-is a party and-,
he other agreements and mstmments contemplated hereby, o R .

(e) Thc documents referenced in Sccnon 3 l(a),

S [§)) Evidence that' all Encumbrances on t]',le Purchased Assets thal fa!l wnthm :‘
subsectlon (m) of the definition of Permitted Encumbrances have been fully satisfied; . : o

{g) | A receipt for the E‘.stlmatcd Pnrchase Price

: () A bill of saic and cemﬁcate of tltle for any vehlc}e mcluded among the
Purchased Assets; .

(i) A list of any new material agreements relating to the Business entered into prior
to the Closing; and
[§)] An affidavit addressed from Seller to Purchaser as to possession and

encumbrances, in forms reasonably satisfactory to Purchaser or its title company.

Section 8.10 Bauokruptey Court Orders. The Sale Approval Order and the Bidding
Procedures Order, each in form and substance reasonably satisfactory to Purchaser, shall be entered by
the Bankruptcy Court and shall not be subject to a stay or injunction, and the Sale Approval Order shall
have become a Final Order.

Section 8.11 O&M Termination Agreement. The transactions required by the O&M
Termination Agreement shall have been consummated, including payment of any amounts due
thereunder.

Section 8.12  Turbine Repair. Unit 2 shall have been repaired and restored to operation such
that the Unit 2 Test Standards are met, and all payments for such repair and restoration shall have been
made by Seller in the Ordinary Course of Business.
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ARTICLE 9
SELLER’S CONDITIONS TO CLOSING

The obligation of Seller to consummate the Transactions shall be subject to fulfillment at or prior
to the Closing of the following conditions, except to the extent Seller waives such fulfillment in writing:

-Section 9.1 Compliance with Provisions. Purchaser shall have performed or, complied in all
material respects with all covenants, obligations and agreements contained in. this Agreement and the
‘Anciflary Agreements on its part required to be performed or complied with at or prier to-the Closing; "~
provided, however, that notwithstanding anything herein to the contrary, this Section 9.1 shall be deemed -
to have been satisfied even if such covenants ‘and agreements: have not been:so performed unless-
Purchaser’s failure to so perform, individually or in.the aggregate, has had a material adverse effect on
- Purchaser or would have a Material Adverse Effect after giving effect to the Transaction.

" Section 9.2 HSR Act, If and to the extent applicable, the wait_ihg period under the HSR Act
applicable to the consummation of the sale of the Purchased Assets contemplaied hereby shall ha\‘fe. .

*expired orbeenterminated. . Lo 0 st RS e Ty R

~Section 9.3 No Restraint. There shall ].)_e,‘ho_:' T
. (a). Preliminary or 'pen‘:ia'nen_t- _()rdeI: _.Whic_h \. prp:y-en'ts';'jft']ié‘ é.qnsumx'rn:a‘_t_ion:of the -
- Transactions as herein provided; or o v S S D :

(b) - Action taken, or Law. enacted, -.,promu-.ll'gated\or deerﬁéd..apﬁlicabla to tﬁe
. Transactions, by any Governmental Authority which prohibits the consummation of the Transactions as .
. herein provided. IRV : A

-Section 9.4 Regulatory Approiréls and Consents, -

(a) All of Seller’s Regulatory Approvals shall have been oBtaingd and shall be in
form and substance reasonably acceptable to Seller.

_ b) All of Purchaser’s Regulatory Approvals shall have been made or obtained and
shall be in such forms as could not reasonably be expected, individually or in the aggregate, to (i}
materiatly impair Seller’s or Purchaser’s authority, right or ability te consummate the Transactions, (i)
have a material adverse effect on the business, assets, properties, financial condition, resutts of operations
or prospects of Seller or any affiliate of Seller or (iii) require without the prior consent of Seller any
material modification of Seller’s rights or obligations under or with respect to this Agreement, any
Ancillary Agreement or the Transactions,

(c) All consents, approvals and filings in connection with the Bankruptcy Court
Requirements shall have been obtained in form and substance reasonably satisfactory to the Parties.

Section 9.5 Representations and Warranties. The representations and warranties of Purchaser
set forth in this Agreement that are qualified with respect to materiality shall be true and correct in al}
respects, and the representations and warranties of Purchaser set forth in this Agreement that are not so
qualified shall be true and correct in all material respects, on and as of the Closing Date, except to the
extent that such representations and warranties by their terms speak as of a date earlier than the Closing
Date, in which case they shall be true and correct as of such date; provided, however, that notwithstanding
anything herein to the contrary, this Section 9.5 shall be deemed to have been satisfied even if such
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representations or warranties are not so true and correct unless the failure of any such representation or
warranty to be so true and correct, individually or in the aggregate, has had a material adverse effect on
Purchaser or would have 2 Material Adverse Effect after giving effect to the transactions contemplated by
this Agreement.

Section 9.6 Officer’s Certificate. Selier shall have received a certificate from Purchaser,
executed on its behalf by an authorized officer, dated the Closing Date, to the effect that the conditions set .
forth in. Section 9.1, Section 9.4(b) (to:the extent: relatmg to Purc,haser 5 Regulatory Approvals) and | .
: Secuon94(a) have been sa’usﬂed : o ‘ R AT

Secnon 9. 7 Recelpt of Other Documents Seller shall have recewed the followmg s P R

. (a) If and to the extent apphcable a Certlﬁcate of Good Standmg w1th rcspcc.t to .
~Purchaser, as of a recent date, issued by the Secretary of State of Purchaser’s State of incorporation,. - .
formation or orgamzanon as applicable; .

by If and to the extent apphcablc, certified copies of the cemf cate of mcorpomtmn, o
formation or organization, as applicable, and the by-laws or operating. agreement, -as -applicable, of .-
Purchaser. certified by the Secretary of State of Purchaser’s State .of.incorporation,.formation otu
organization, .as applicable, together with a certificate of the Secretary or an Assistant Secreta:y of
- Purchaser that none of such documents have been amended; oo ‘ Ceens

‘ {c) Coples cemﬁed by the Sccretary or an Ass15tant Secretary of Purchaser of. - T cos
resolunons of the board of directors or similar govemmg body of Purchaser authorizing and delegating . .- | o0 g o

- where appropriate the authority for Purchaser to acquiré the Purchased Assets and execute and deliver ... oo+ o o
" into this Agreement, and each of the Ancillary Agreements to which it is a party and the performance of, .., <. a0
_its obligations hereunder and thereunder, and authorizing the execution and delivery of, and performance . ... ... . .+
of its obligations under, all of: the other agreements and mstruments in each case, to be executed and - : SRS

* delivered by Purchaser in connection herewith; : - : ‘ -

{d} A cettificate of the Secretary or an Assistant Secretary of Purchaser identifying
the name and title and bearing the signatures of the officers of Purchaser authorized to execute and deliver
this Agreement, and each Ancillary Agreement to which Purchaser is a party and the other agreements
and instrurents contemplated hereby;

(e) All releases, satisfactions, termination agreements or instriments necessary to
terminate and cancel or return all cash, existing letters of credit and other Credit Support Obligations
under the Seller Guarantees.

Section 9.8 Bankruptcy Court Orders. The Sale Approval Order and Bid Procedures Order,
each in form and substance reasonably satisfactory to Seller, shall be entered by the Bankruptey Court
and shall not be subject to a stay or injunction, and the Sale Approval Order shall have become a Final

Order.

Section 9.9 O&M Termination Agreement Payment. The transactions required by the O&M
Termination Agreement shall have been consummated, and Purchaser shall have paid Seller Five Million
Dollars (U.8. $5,000,000) as required under Section 6.25.

ARTICLE 10

TERMINATION
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Section 10.1  Rights to Terminate. To the extent set forth in Section 7.1, this Agreement may
be terminated (the date of such termination being the “Termination Date™) and the consummation of the
transactions contemplated hereby may be abandoned at any time prior to the Closing only under one of
the following circumstances:

{a) By either P'arty, upon written notice to the other Party
{i) By mutual written consent of Seller ancl Purchaser

{iL) Prov1ded the terminating Party is not in defanlt of its obllgatlons under

~ this Agreement if consummation of the Sale would violaterany non-appealable Final Order of

: any regulatory Govcmmental Authority, other than the Bankruptcy Court;
(m) Intentlonally Om1tted

(iv)  Provided the terminating Party is-not in default of its obllgatlons under

this Agreement, 1f the Closmg shal! not have occuned wtthm one (1) year after entry of the Sale .

o "Approval Order; -

(v) “If the: Bankruptcy Court has not entered the Sale Approval Order- within
" ‘one hundred eighty (180) days after the date of this Agre¢ment; provided, however, that the right

- to terminate this Agreement pursuant to this Section 10.1(a)(v) shall not be available to a Party if B

, such Party shall have failed to perform, or caused any “of its Afﬁilates to perform, any of 1ts
_ respectwe matenal obhgatlons under this Agreement or’ -

(i) “If the Closing has not occurred on or prior the Exp:ratmn Date; provided,

however, that the right to terminate this Agreement pursuani to this Section 10.1(a)(vi) shall not

" be available 10 2 Party if such Party’ s breach of this Agreement is the cause for the delay until =~

past the Expiration Date.

(b) (i) By Purchaser upon written notice to Seller if there has been a default or
breach of any representation, warranty, covenant or other provision under this Agreement by Seller, and
such default or breach (x} causes either of the conditions set forth in Sections 8.1 or 8.5 to not be satisfied
at the time of such default or breach, and {y) cannot be cured by the earlier of the Expiration Date or the
date thirty (30) days after receipt by Selter of written notice from Purchaser specifying with particularity
such default or breach, or (ii) by Seller upon written notice to Purchaser if there has been a default or
breach of any representation, warranty, covenant or other provision under this Agreement by Purchaser,
and such default or breach (x) causes either of the conditions set forth in Sections 9.1 or 9.5 to not be
satisfied at the time of such default or breach, and (y) cannot be cured by the earlier of the Expiration
Date or the date thirty (30) days after receipt by Purchaser of written notice from Seller specifying with

particularity such defanlt or breach;
(c) By Purchaser in accordance with Section 6.7,

(d) By one Party upon writien notice to the other Party if at any time prior to the
Closing, (i} any Governmental Authority of competent jurisdiction shall have issued an Order
permanently restraining, enjoining or otherwise prohibiting the Closing, and such Order shall have
become final without the possibility of appeal or any Setler Regulatory Approval or Purchaser Regulatory
Approval is denied in a final non-appealable order or other final non-appealable action issued or taken by
the appropriate Governmental Authority; or (it} any Law shall have been enacted or issued by any
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Governmental Authority which, directly or indirectly, restrains, enjoins, prohibits or otherwise makes
illegal the consummation of the Transactions;

{(e) By Seller upon written notice to Purchaser if Purchaser is or becomes Bankrupt;
or

() Intentionally Omitted.
Section 10.2  Intentionally Omittéél.' :
| ARTICLE 11
BIPDING PROCEDURES

Section 11.1  Seller Initial Bankruptcy Actions. This Article 1! sets forth the bidding
procedures (the “Bidding Procedm‘e.s”) 10 have been employed with respect 1o the sale (the “Sale”} of the
Purchased Assets. The Sale is to have been sobject to competitive bidding as set forth herein and

- approval by the Bankruptcy Court in the Sale Approval Order. The following overbid provisions and:
related bid protections were designed to compensate Purchaser for.its efforts and ‘agreements to date and- +
1o facilitate a full and fair process (the “Bidding Process”) designed to -maximize the value of the..
Purchased Assets for the beneﬁt of Seller and its Afﬁhates creditors, shareholders and bankruptcy estate:

Tt
(¥}
L <%

The Pal‘tles recagmzc that the actlons dunes condmons and obllgatlons requlred or contemplaled in: - ¥ s
this Article |1 have been -substantially completed, satisfied, or waived prior to the effectivéness of this < -

Agreement. - Accordingly, while the provisions of this- Article 11 have been conformed to the extent -

_necessary to not materially deviate from those contained in the Bidding Procedures Order which governed -

“ the actual Bidding and Auction procedures Ieading to the selection of Purchaser as the Successful Bidder = - .. ..

and-the execution of this Agreement, such provisions are retained in this Agreement primarily for context -

and informational purposes only. For purposes of this Article 11 only; the term Purchaser shall be' -

deemed to refer to Kelson as context requires.

Section 112  Due Diligence. Seller shall afford each interested party reasonable due diligence
access to the Purchased Assets and the Business, not to exceed seventy five (75) days afler receipt of the
Bidding Procedures Order; provided that, prior to being afforded such access, each interested party shall
enter into a confidentiality agreement with Seller that is substantially similar in all material respects to the
Confidentiality Agreement. Due diligence access may include management presentations as may be
scheduled by Seller, access to data rootns, on-site inspections and such other matters which an interested
party may request and as to which Seller, in its sole discretion, may agree to. Seller shall designate an
employee or other representative to coordinate all reasonable requests for additional information and due
diligence access from interested parties. Notwithstanding anything herein to the contrary, no additional
due diligence shall continue after the Bid Deadline. Seller may, in its discretion, coordinate diligence
efforts such that multiple interested parties have simultaneous access to due diligence materials and/or
simultaneous attendance at management presentations or site inspections. Neither Seller nor any of its
Affiliates (or any of their respective representatives) shall be obligated to furnish any information relating
to Purchased Assets and the Business to any Person other than to interested parties who make an
acceptable preliminary proposal.

Section 11.3  Bid Deadliné. An interested party that desires to make a bid shall deliver the
Required Bid Documents to: Southaven Power, LLC, c/o Cogentrix Energy, Inc.,, 9405 Arrowpoint
Boulevard, Charlotte, North Carolina 28273, Attention: John W. O’Connor and Douglas Miller, Esq.,
with copies to: {i) Seller’s counsel, Latham & Watkins, LLP, 885 Third Avenue, New York, New York
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10024, Attention: Mark Broude, Esq. and Taurie Zeitzer, Esq.; (ii) Seler’s financial advisor, Houlihan,
Lokey, Howard & Zukin, 245 Park Avenue, New York, New York 10022, Attention: William H. Hardie,
IIE; and (iii) counsel for the agent under Seller’s pre-petition credit facility and counsel for the agent under
Seller’s post-petition credit facility, Covington & Burling, LLP, 620 Eighth Avenue, New York Times
Building, New York, New York 10018, Attention: Michael Hopkins and Charles leanfreau; so as to be
received not Jater than 11:00 A.M. (EST) on March 19, 2008 (the “Bid Deadline™).

Section 11.4 Bid Requirements: ..AHV bidé must ='inclu'de the following documents (the
“Required Bid Documents™::".. . .

(a) Current 2udited financial statements of the Person making such bid (a “Potential’
Bidder”), or, if the Potential Bidder is an entity formed for the purpose of acquiring the Purchased Assets:
and the Business, current audited financial statements of the equity holders of the Potential Bidder who '
shall guarantee the obligations of the Potential Bidder, or such other form of financial disclosure and
credit-quality support or enhancement acceptable to Seller and its financial advisors:

{b) An executed cdpy of this,Agreément, together with all schedules, marked (a”

- “Marked Agreement™} to show those amendments and.thodifications to-this Agreement and'schedules that R I
.the Potential Bidder proposes, including (i} the applicable purchase price; (ii) any assets and/or equity - °

interests expected. to be excluded; (iii) the structure and financing: of the transaction {including written -

evidence of & commitment for financing or other evidence of ability to consummate ‘the ‘proposed - - Lo | if S

transaction satisfactory to Seller and its advisors); (iv) any anticipated regulatory approvals required to

-~ close the transaction, the anticipated timé frame and any anticipated impediments for obtaining such " 7
approvals; and (v).any conditions to closing that it may wish to impose in addition to those set forth in ™"~

this Agreement; and - - .
: . '(.c)' . A good faith &éposit (the ;‘Good Faith Deposif”) in the form of a certified bank _
check from a U.S. bank or-by: wire transfer (or other form acceptable to Seller in its sole discretion)

- payable to the order of Seller (or such other paity as Seller may determine) in an amount equal to T0% of

such bidder’s gross (pre-adjustment) Purchase Price (rounded to the nearest §1 00,000).

A Potential Bidder that delivers the documents described in the previous subparagraphs above and whose
financial information and credit-quality demonstrate the financial capability of the Potential Bidder to
consummate the Sale if selected as 2 successful bidder, and that Seller determines in its sole discretion is
likely (based on availability of financing, experience and other considerations) to be able to consummate
the Sale within the time frame provided by this Agreement shall be decmed a “QOualified Bidder.”
Notwithstanding the foregoing, each of TVA and Kelison shall be deemed a Qualified Bidder for purposes
of the Bidding Process.

Section 11.5  Qualified Bids. A bid will be considered only if the bid:

(2) Is on terms and conditions (other than the amount of the consideration and the
particular liabilities being assumed) that are substantially similar to, and are not materially more
burdensome or conditional to Seller than, those contained in this Agreement;

(b) Is not conditioned on obtaining financing or on the outcome of due diligence by
the bidder, and is not otherwise conditional or revocable;

(c) Proposes a transaction that Seller determines, in the good faith opinion of its
senior management, afier consultation with its financial advisers, is not materially more burdensome or
conditional than the terms of this Agreement and has a value, either individually or, when evaluated in
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conjunction with any other Qualified Bid, greater than or equal to the sum of the Purchase Price, plus the
termination fee payable pursuant to the Q&M Termination Agreement, plus $1,000,000,

(d) Is not conditioned upon any bid protections, such as a break-up fee, termination
fee, expense reimbursement or similar type of payment;

{e) Contains an,‘acknowledgement and representation that the bidder: (i} has had.an

- opportynity to-conduct any and-all due diligence regarding the Purchased Assets prior to making its offer; .. ., w1 pertera

(ii) has relied solely upon.its own independent review, investigation and/or inspection of any documents + . 5.
and/ot the Purchased Assets in making its bid; and (iti) did not rely upon any written or oral statements, ’ S
representations, promises, warranties or guaranties whatsoever, whether express, implied, by operation: of 3

law or otherwise, regarding the-Purchased Assets, or the completeness of any information provided in -

cornection therewith or.the Auction, except as cxpressly stated in this Agreement or the Marked” "« - .
Agreemem : : \ - S :

: ‘ (f) Includes -a commitment to consummate the purchase of the Purchased Assets S
(mcludmg the receipt of any. required governmental or regutatory approvals) within not more than fifteen =~ .’ '
“{15) days after entry of an ofder by the Bankruptey Court: approving such purchase, subject to the receipt
-of any governmentai OF regulatory approvals which must be obtamed within sixty (60} days after cntry of’
such order RIS : . . B o _ ; .

: o (g) Includes a comm;tment that such bld shall remain open for thlrty (30) Busmess
Days a&er the Sale: Hearmg if such bid shall be deemed an Alternate Bid in accordance w1th Sectlon 11 9
: and otherwuse shall remain open for two days aﬁer the Sale Hearing; and : :

R (h) ]s received hy the Bid Dcadlme {with the exception of Subsequent B]ds at thc s
Aucnon), provided, however, that Seller shall' have the right to extend the Bid Deadline up to a maximom:. .- . - .4 B
. of five'(5) Business Days in-its sole and absolute discretion, but Seller is not obligated to do so. If Seller i+ e s
. extends the Bid Deadlins, it will promptly inform all of the Qualified Bidders of such extension. R % AL

A bid received from a Qualified Bidder will constitute a “Qualified Bid” only if it includes all of the
Required Bid Documents and meets all of the above requirements; provided, however, Seller will have
the right, in its sole discretion, to entertain bids for the Purchased Assets that do not conform to one or
more of the requirements specified herein and deem such bids to be Qualified Bids. Seller shall send
copies of any Qualified Bids to Purchaser within forty-eight (48) hours of receipt of such bids by Seller.
Notwithstanding the foregoing, Purchaser shall be deemed a Qualified Bidder, and the Kelson Asset
Purchase Agreement shall be deemed a Qualified Bid, for all purposes in connection with the bidding
process, the Auction and the Sale. A Qualified Bid will be valued based upon factors such as the net
value provided by such bid and the likelihood and timing of consummating such transaction, which will
be determined by Seller in its sole and absolute discretion. Each Qualified Bid other than that of
Purchaser pursuant to the Kelson Asset Purchase Agreement is referred to as a “Subsequent Bid.” 1f
Seller does not receive any Qualified Bids other than the Kelson Asset Purchase Agreement, Seller will
report the same to the Bankruptcy Court and will proceed with the Sale pursuant to the terms of the
Kelson Asset Purchase Agreement, subject to the Sale Approval Order.

Section 116  Intentionally Omitted.

Section 11.7  Auction Bidding Increments and Bids Remaining Open. If Seller receives
one {1} or more Subsequent Bids in addition to this Agreement, Seller will conduct an auction (the
“Auction™) of the Purchased Assets and the Business upon notice to all Qualified Bidders who have
submitted Qualified Bids at the offices of Latham & Watkins, LLP, 885 Third Avenue, New York, New
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York 10024, (at Seller’s election) or such other place as Seiler shall notify all Quatified Bidders who have
submitted Qualified Bids, starting at 9:00 a.m. (prevailing Eastern time) on March 31, 2008, in
accordance with the following procedures:

{a) Only Seller, Purchaser, any representative of each of Seller’s pre-petition and
post-petition credit facilities and any Qualified Bidder (and the legal and financial advisers to each of the
foregoing) who has timely submitted a Qualified Bid shall be entitled to attend the Auction, and only
Purchaser.and Qualified Bidders will be-entitled to,make.any subsequenl Qualiﬁed Bids at the Auction.

—f

(b) At least two (2) Busmess Days prior to the Auct:on each Qualified Bidder who :

has tlmely submitted a Qualified Bid must inform Seller in- writing whether it intends to participate in the

Auction and at least one {1) Business Day priorto the Auction, Seller shall identify the Qualified Bid or " -

- combination of Qualified Bids which Seller believes is the highest or otherwise best offer to all Qualified -1
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Purchased Assets to Purchaser following entry of the Sale Order. [If Seiler does recewve additional
Qualified Bids, then, at the Sale Hearing, Seller shall seek approval of the Successful Bid, and, at Seller’s
election, one or more next highest or best Qualified Bid (the “dlternate Bid” and such bidder, the
“4lternate Bidder”). Seller’s presentation to the Bankruptcy Court of the Successful Bid and Alternate
Bid shall not constitute Seller’s acceptance of either or any such bid, which acceptance shall only occur
upon approval of such bid by the Bankruptcy Court at the Sale Hearing. Following approval of the sale to
the Successful Bidder, if the Successful Bidder fails to consummate the sale, then the Alternate Bid shall
be deemed to be the. Successful Bid. and. Scller shall cﬂ'e(.tuate a sale to the Alternate Bidder subject to the
terms of the Alternate Bid of such Alternate Bidder without further order of the Bankruptcy Court.

Section 11,10 Return of Gopd Faith Depos:t.‘ Good Faith Deposnts of all Qualn" ed Bidders P T
(except for the Successful Bidder and the Alternate Bidder) shall be held in an interest-bearing escrow. .~ = - ... . .
account and all Qualified Bids shall remain open (notwnhstandmg Bankruptcy Court approval of asale 1. . ... & ..
pursuant to the terms of one or more Successful Bids by one or more Qualified Bidders), until two (2} ... - .- :
Business Days following the Sale Hearing (the “Return Date™). The Good Faith Deposit of the Alternate . . . _

Bidder shall be held in an interest-bearing escrow account and the Alternate Bid shall remain open:... . .= -
(notwithstanding Bankruptey Court approval of a sale pursuant to the terms of one or more Successful
. Bids by one or more Qualified Bidders), until thlrty {30) Business Days following the Sale Hearing (the;- . =+
“fliernate Renom Date”). Notwithstanding the foregoing, the Good Faijth Deposit, if any, submitted by .. - =~
the Successful Bidder, together with interest thereon, shall be applied against the payment of the Purchase; - =~
. Price upon closing of the Sale to the Successful Bidder. 'If a Successful Bidder fails to consummate an..
approved sale because of a breach or. failure to perform on the part of such Successful Bidder, such.. - -
Successful Bidder will forfeit its Good, Faith ‘Deposit, and such Good Faith Deposit shall irrevocably. - .
become property of Seller in full and final satisfaction of any and all liabilities of defaulting Successfal ;= oo
Bidder to Seller with respect to the Sale. On the Return Date, Seller shall return the Good Faith Deposits . . . -
of all other Qualified Bidders (except for the Alternate Bidder), together with the accrued interest thereon, .. ... .. .
and an the Altemate Retumn Date, Seller shall return the Good Faith Deposnts of the Altemate B;dder,;- _
together w:th the accrued interest thereon. . L L

'

Sectlon 11. 11 Modli' cations. Seller after consultanon with the agents for the Senior Lenders:
(i) may determine which Qualified Bid, if any, is the highest or otherwise best offer; and (ii) may reject at
any time, any bid (other than Purchaser’s initial bid) that is: (a) inadequate or insufficient; (b} not in
conformity with the requirements of the Bankruptcy Code, the Bidding Procedures or the terms and
conditions of the Sale; or (¢) contrary to the best interests of Seller, its estate and creditors as determined

by Seller in its sole discretion.

ARTICLE 12
GENERAL PROVISIONS

Section 12.1  Entire Document; Amendments. This Agreement (including the Exhibits and
Schedules to this Agreement), the Ancillary Agreements, and the Confidentiality Agreement contain the
entire agreement between the Parties with respect to the Transactions, and supersede all negotiations,
representations, warranties, commitments, offers, contracts and writings (except for the Confidentiality
Agreement and any Ancillary Agreements executed prior to the Effective Date) pricr to the Effective
Date, written or oral. No modification or amendment of any provision of this Agreement shall be
effective unless made in writing and duly signed by the Parties referring specifically to this Agreement.
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Section 12.2  Schedules. Seller may, from time to time prior to the Closing, notify Purchaser

of any changes or additions to any of the Schedules to this Agreement prepared by Seller and Purchaser

may, from time to time prior to the Closing, notify Seller of any changes or additions to any of the
Schedules to this Agreement prepared by Purchaser by the delivery of amendments or supplements
thereto, if any, as of a reasonably current date prior to the Closing, but each Party shall in any event at

least once, not earlier than ten (10) Business Days or later than three (3) Business Days prior thereto, so

notify the other Party. Such notification, change, addition, amendment or supplement by Seiler shall have

no effect for purposes of determining whether ‘Purchaser’s conditions to Closing set forth in Article 8 ...
have been fulfilled and such notification, change, addition, amendment or supplement by Purchaser shail .7 ... -
have no effect for purposes of determining whether Seller’s conditions to Closing set forth in Article 9 :
have been fulfilled. If the Closing oceurs, all matters disclosed by either Party pursuant to any such =« ¢
notification, change, addition, amendment or supplement made prior to the Closing shall be deemed to be. ;
included in the Schedules as of the Closing and shall be deemeil to have cured any breach or maccuracy .
of any representation or warranty in this Agreement (it ‘being understood that the consummatlon of the e
Closmg will be deemed to constltute a waiver of such breach}: :

Section 12.3 Connterparts, Slgnatures, and Originals. This Agreement may be executed in _
onie of more counterparts, 'each of whichi'is an original, but all of which together constitute one and the .. -
same insttument. - The Parties agree that this Agreement, any ‘Ancillary Agreement and ‘any other .

" document issued pursuant to this Agreement,’or docoment referenced by the foregoing, will beconsidered .- -

‘signed when the sighature of a party- is' delivered by facsimile transmission. Such facsimile signature -« -0 i L

‘shall be tréated in all respects as having the samée ‘effect as an original signature. Ahny original of this: - = -
K Agreemcnt any - Ancillary" Agreernent or “any“other document issued pursvant to this Agreeirient, or..: o

‘document referenced by the foregding; may be photocopied and stored on computer tapes and disks (the Lo
* “Imaged Document”). The Imaged Document, if introduced in printed format in its original form in any.. -
judicial, arbitral, mediation, regulatory; or adininistrative proceedmg, will be admissible as between the - -
Parties to the same extent and under the same conditions as other business records originated and . ©
maintained in documentary form. Weither Party shall object to the admissibility of the Imaged Document . .-
‘(or photocopies of the Imaged Document) on the basis that it was not originated or maintained in
documentary form, under a hearsay rule, a best evidence rule or other evidentiary rule.

Section 12.4  Severability. Whenever possible, each provision of this Agreement shall be
interpreted in such manner as to be valid, binding and enforceable under applicable Law, but if any
provision of this Agreement is held to be invalid, illegal, void (or voidable) or unenforceable under
applicable Law, such provision shall be ineffective and shall be severed only to the extent held to be
invalid, illegal, void (or voidable) or unenforceable, without affecting the remainder of such provision or
the remaining provisions of this Agreement and the remaining terms and provisions shall nevertheless
remain in full force and effect except where the manifest purposes of this Agreement would be materially
impaired or prevented thereby. To the extent permitted by Law, the Parties waive any provision of Law
that renders any provision hereof prohibited or unenforceable in any respect.

Section 12.5  Assigmnment. The rights under this Agreement shall not be assignable or
transferable, nor the duties delegable, by either Party without the prior written consent of the other Party,
which consent may be granted or withheld in such other Party’s sole discretion. Notwithstanding the
foregoing, Purchaser may freely (i) grant to its lenders a security interest in its rights under this
Agreement and the power to assign the same in connection with an exercise of such lenders’ remedies
provided that neither the grant of any such interest, nor the foreclosure of any such interest, shall in any
way release, reduce or diminish the obligations of Purchaser to Seller hereunder, (i) assign (to take effect
on or after the Closing) or cause to be transferred its rights and obligations hereunder in whole or in part,
to a proposed generating company or other entity, group or organization (“Genco”) to be established by
Purchaser’s distributor-members of the Tennessee Valley Public Power Association, such that (a) Genco
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would take and receive an ownership share of the Purchased Assets at Closing or (b} Purchaser would

take and receive foll ownership of the Purchased Assets at the Closing subject to an option or similar right

to be taken and received by Genco to purchase or otherwise receive an ownership share subsequent to the

Closing (or other comparable arrangements that may be negotiated between Genco and Purchaser to

facilitate an ownership interest in the Purchased Assets by Genco, as to which Seller shall reasonably

cooperate with Purchaser; provided that no additional liability or cost shall be incurred by Seller in

‘connection with any such arrangements or the negotiation of any such arrangements); provided, further - e
that no such assignnient; transfer or-similar arrangement shall in any way release, reduce or diminishthe . .. . ..
obligations of Purchaser to Seller hereunder or cause any delay of Closing. Any assignment effected in .~ .|
accordance with this Section:12.5 shall not relieve the assigning Party of its obligations and liabilities .~ -
under this Agreement and the Ancillary Agreements. . Any purported assignment or delegation not,

- effected in accordance with this- Section 12.5 shail be deemed void. . : ‘ -

Section 12.6 ~ Governing Law; Jurisdiction and Venue. As Purchaser is a corporate agency :
and instrumentality of the:United States- of America, the -validity, interpretation and effect of this .- e h
‘Agreement are governed by and shall be construed in accordance with the federa! laws of the United - :
States of America without regard to conflicts of taw doctrines, except to the extent that (i) certain matters ‘
‘are governed by the law of the fespective jurisdiction of incorporation or. formation, as applicable, of the .. ., .»v. . - . & ’
. Parties; (if) certain matters with ‘respect to real propérty are governed by the law of the State of . . .- ... .
_ Mississippi whiere federal law requires adoption of -state’ law for-a- rule.of decision on real property .. . . i o oo
" matters; or (iii) ¢ertain matters other. than with respect to real property or incorporation/formation-matters.. | . ... .. .
*are governed by the law of the State of New York where federal law requires adoption of state-law-fora . ... Loy
“rule of decision ‘on matters other than with respect to real property matters. - After Seller is no longer.” - - i
" subject to the jurisdiction of the Bankruptcy Court, any action or proceeding arising under this Agreement . : o
~ shall be adjudicated in the U:S: District Court for the Western District of Nosth Carolina seated in
Asheville, North Carolina, and-€ach Party waives any right to claim improper venue (to the maximum
- extent.permitted by applicable Law) or to seék a new' venue - based. op the doctrine of forum non-., .
. conveniens. or similar ‘defense and.any other right to transfer venue from that specified herein and .
acknowledges the importance of this provision to the agreement of the Parties to enter into-this . -

Agreement.

Section 12.7 Waiver of Jury Trial. TO THE FULLEST EXTENT PERMITTED BY
APPLICABLE LAW, EACH OF THE PARTIES EXPRESSLY AND IRREVOCABLY WAIVES ANY
RIGHT TO TRIAL BY JURY IN ANY LITIGATION, ACTION OR PROCEEDING ARISING ouT
OF OR IN CONNECTION WITH THIS AGREEMENT, THE ANCILLARY AGREEMENTS, OR ANY
MATTER ARISING HEREUNDER OR THEREUNDER.

Section 12.8  Notices. Unless this Agreement specifically requires otherwise, any notice,
Claim, demand, communication or request provided for in this Agrecraent, or served, given or made in
connection with it, shall be in writing and shall be deemed properly served, given or made if delivered in
person or sent by facsimile or sent by registered or certified mail, postage prepaid, or by a nationally
recognized overnight courier service that provides a receipt of delivery, in each case, to the Parties at the
addresses specified below:

If to Seller to:

Southaven Power, LLC

9405 Arrowpoint Blvd.
Charlotte, North Carolina 28273
Attention: John W, O’ Connor
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Elizabeth Rippetoe, Esq.
Fax: (704) 529-5313

with a copy to:

Latham & Watkins LLP

885 Third Avenue .

New York, New York 10022
. Attention: Mark A. Broude, Esq
: Taurie M. Zeitzer, Esq.
Fax (212) 7514864 -

. and
'If to Purcﬁaser to:.
o ‘ : : _Tcnnessec Valley Authont:,r
“a o voee oo o 1101 Market Street .
' : _ Chattanooga, 'I‘ennessee 37402 :
--Aftention: - -General Manager, Combustmn Turbmes and Dlsll‘lbut&d

Resources. .
s Faxe (423) 75I-7926 .

with a copy to: o _
Tcﬁgiessee Vailey Authority |

400 West Summit Hill Drive o W
Knoxville, Tennessee 37902 -~ . Lo e rialw

Attention: Office of General Counsel -
Fax: (865) 632-4161

Any Party may from time to time change its address for the purpose of notices to that Party by a similar
notice specifying 2 new address, but no such change is effective until it is actually received by the Party
sought to be charged with its contents, Notice given by personal delivery, mail or overnight courier
pursuant to this Section 12.8 shall be effective upon physical receipt. Notice given by facsimile pursuant
to this Section 12.8 shall be effective as of the date of confirmed delivery if delivered before 5:00 p.m.
Eastern Time on any Business Day or the next succeeding Business Day if confirmed delivery is after
5:00 p.m. Eastern Time on any Business Day or during any non-Business Day.

Section 12.9  No Third Party Beneficiaries. Except as may be specifically set forth in this
Agreement, nothing in this Agreement, whether express or implied, is intended to confer any rights or
remedies under or by reason of this Agreement on any Person other than the Parties, their respective
permitted successors and assigns, and any Person benefiting from the indemnities provided herein, nor is
anything in this Agreement intended to relieve or discharge the obligation or liability of any third Persons
to any Party, nor give any third Persons any right of subrogation or action against any Party.

Section 12.10 No Joint Venture. Nothing contained in this Agreement creates or is intended to
create an association, trust, partnership or joint venture or impose a trust or partnership duty, obligation or
liability on or with regard to any Party.
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Section 12.11  Waiver of Compliance; Remedies. To the extent permitted by applicable Law,
any failure to comply with any obligation, covenant, agreement or condition set forth herein or in any
Ancillary Agreement, or any breach of any representation or warranty set forth herein or in any Ancillary
Agreement, may be waived by the Party entitled to the benefit of such obligation, covenant, agreement,
condition, representation or warranty only by a- written instrument signed by such Party that expressty
waives such failure or breach, but any such waiver shall not operate as a waiver of, or estoppel with
respect to, any prior or subsequent failure to comply therewith or breach thereof. The failure of a Party to
this Agreement to assert any of. its rights.under this. Agreement or otherwise shall not constitute a waiver =
“of such rights. -A waiver by a Party of the performance of any covenant, condition, representation or . .
warranty of the other Party shall not invalidate this Agreement, nor, shall such waiver be construed asa -
waiver of any other covenant, condition, representation or warranty. 'A waiver by a Party of the time for- "
performing any act shall not:constitute a waiver of the time for performing any other ‘act or the time for -
performing an identical act required to be performed at a later time. All remedies, cither under this
Agreement or as otherwise may be afforded by law or at equity, will be cumulative and not alternative. .

The covenants, obligations and agreements of a defaulting Party and the rights and remediesof anon- . .

defaulting Party upon 2 default shall continue and remain in full force and effect with respect to any . . .. ..
. subsequent breach, act or omission. : S '

Section 12.12  Litigation Costs and Interest. In any litigation or other proceeding between the. = ..
Parties relating to this Agreement, the non-prevailing Party. shall pay the prevailing party (i) all taxable . .
“** “coutt costs and (ii) pre- and post-judgment interest at the rate payable under the Prompt Payment Act, 3} p
- HIS.C. Section 3901 et seq., from the date of the applicable breach until paid. o )

.. " Section 12.13 Fair Disclosure. - The Parties agree that any matter fairly disclosed in any
Schedule to this Agreement shall be deemed an exception for all other representations and warrapties . |
contained in this Agreement reasonably related to such Schedule, whether or not such other =

representations or wartanties contain a specific reference to such Schedule. '

" Section 12,14 . Limitation on Damages. . (a) NOTWITHSTANDING ANY OTHER '
PROVISION OF THIS AGREEMENT, IN NO EVENT SHALL ANY PARTY BE LIABLE TO
THE OTHER PARTY FOR, OR BEAR ANY OBLIGATION IN RESPECT OF, ANY PUNITIVE,
INCIDENTAL, INDIRECT, SPECIAL, EXEMPLARY OR CONSEQUENTIAL DAMAGES OF
ANY KIND OR CHARACTER OR ANY DAMAGES RELATING TO, OR ARISING OUT OF,
DIMINUTION IN VALUE, LOST PROFITS OR CHANGES IN RESTRICTIONS ON BUSINESS

PRACTICES.

(b) The waivers and disclaimers of Hability, releases from liability, and limitations on
Jiability expressed in Section 12.14(a) shall survive termination or expiration of this Agreement, and shall
apply whether in contract, equity, tort or otherwise, even in the event of the fault, negligence, strict
liability, or breach of contract of the Party released or whose liabilities are limited, and shall extend to the
partners, members, principals, shareholders, directors, officers, employees and agents of such Party and
its Affiliates, but shall not act to restrict or limit recovery by either Party (i) against any other third party
or (ii) of proceeds of any insurance coverage otherwise available to or for the benefit of such Party.

Section 12.15 Required Federal Contracting Clauses. No member or delegate of the United
States Congress or resident commissioner or any officer, employee, special government employees, or
agent of Purchaser shall be admitted to any share or part of this Agreement and the closing of the
transactions contemplated hereby or to any benefit to arise therefrom unless the agreement be made with a
corporation for general benefit, nor shall Southaven offer or give, directly or indirectly, to any officer,
employee, special government employee or agent of Purchaser, any gift, gratuity, favor, entertainment,
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loan or any ather thing of monetary value, except as provided in 5 C.F.R Part 2635; any breach of this
provision shall constitute & material breach of this Agreement.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the Partics have caused this Agreement to be executed by their duly
authorized representatives as of the date first set forth above.

SOUTHAVEN POWER, LLC,
a Delaware limited liability company

v V7>

Name:
Tlﬂe

" TENNESSEE VALLEY AUTHORITY,
" & corporate agency and instrumentahty of the
United States of America

/

{Signature Page to Amended and Restated Asset Purchase Agreement W
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